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I. 


Introduction 


The  State  Board  of  Land  Commissioners  requested  October 
16,  1995  that  the  Office  of  Attorney  General  review  the 
disposition  of  public  lands  by  the  Board  of  Regents  and 
Montana  University  System.  The  factual  circumstances  of 
land  dispositions  reported  by  the  University  System  since 
June  6,  1972  were  presented  to  the  Land  Board  in  a  report 
dated  February  20,  1996.  This  report  will  provide  legal 
analysis  of  those  land  sales  and  exchanges  and 
recommendations  for  future  action  by  the  Land  Board.  It 
is  not  intended,  and  should  not  be  construed,  to  be  an 
opinion  of  the  Attorney  General . 


II .  Montana  Law  Governing  the  Disposition  of  Public  Lands 

A.  Constitutional  Law 

The  disposition  or  sale  and  exchange  of  the  public  lands 
of  Montana  is  governed  by  applicable  constitutional, 
statutory,  and  administrative  provisions,  as  well  as 
Montana  case  law  and  Opinions  of  the  Attorney  General. 
The  Montana  Constitution  contains  several  provisions 
governing  disposition  of  public  lands.  Article  X, 
section  11(1)  provides: 

All  lands  of  the  state  that  have  been  or  may  be 
granted  by  Congress,  or  acquired  by  gift  or 
grant  or  devise  from  any  person  or  corporation, 
shall  be  public  lands  of  the  state.  They  shall 
be  held  in  trust  for  the  people,  to  be  disposed 
of  as  hereafter  provided,  for  the  respective 
purposes  for  which  they  have  been  or  may  be 
granted,  donated  of  devised. 

The  provision  establishes  that  lands  acquired  by  the  state 
from  any  person  are  held  in  trust  by  the  Montana  state 
government  for  its  people.  Article  X,  section  11(2) 
establishes  the  means  by  which  public  lands  may  be 
disposed : 

No  such  land  or  any  estate  or  interest  therein 
shall  ever  be  disposed  of  except  in  pursuance  of 
general  laws  providing  for  such  disposition,  or 
until  the  full  market  value  of  the  estate  or 
interest  disposed  of,  to  be  ascertained  in  such 
manner  as  may  be  provided  by  law,  has  been  paid 
or  safely  secured  to  the  state. 
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Article  X,  section  11(4)  further  provides  in  relevant 
part : 

Any  public  land  may  be  exchanged  for  other  land 
in  a  manner  provided  by  law.  Any  public  land 
may  be  exchanged  for  other  land,  public  or 
private,  which  is  equal  in  value  and,  as  closely 
as  possible,  equal  in  area. 

The  Montana  Supreme  Court  in  1979  interpreted  Article  X, 
section  11  as  follows: 

The  1972  Montana  Constitution  provides  in 
Article  X,  section  11,  that  all  lands  of  the 
State  acquired  by  grant  shall  be  public  lands 
held  in  trust  for  the  people.  The  section 
further  provides  that  no  such  land  shall  be 
disposed  of  except  pursuant  to  the  statutes 
providing  for  such  disposition.  The  section 
also  indicates  "full  market  value"  should  be 
received  for  the  property  .... 

Norman  v .  State.  182  Mont.  439,  444,  597  P.2d  715,  718 
(1979).  In  other  words,  article  X,  section  11(2)  has  been 
interpreted  to  mean  that  public  lands  may  not  be  disposed 
of  unless  general  laws  for  disposition  are  followed  and 
full  market  value  is  received. 

The  interpretation  of  constitutional  provisions  is 
governed  by  the  same  rules  of  construction  which  apply  to 
the  meaning  of  statutes.  Butte-Silver  Bow  Local 
Government  v.  State.  235  Mont.  398,  768  P.2d  327  (1989). 
The  core  function  of  those  rules  is  to  determine  and 
effectuate  the  drafter's  intent.  The  plain  meaning  of  the 
words  used  should  be  first  considered.  Gulbrandson  v. 
Carey,  272  Mont.  494,  500,  901  P.2d  573,  577  (1995). 

The  intent  of  the  constitutional  framers  of  Article  X, 
section  11(2)  is  arguably  ambiguous  because  the  provision 
is  capable  of  two  interpretations,  depending  on  the  effect 
given  to  the  exception  language.  The  constitutional 
language  may  be  construed  in  the  conjunctive  as  follows: 

No  land  may  be  disposed  of  except  pursuant  to 
the  general  laws,  and  no  land  may  be  disposed  of 
except  when  full  market  value  as  provided  by  law 
is  received. 

The  language  also  may  be  interpreted  in  the  disjunctive: 
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No  land  may  be  disposed  of  unless  either  general 
laws  are  followed  or  full  market  value  as 
provided  by  law  is  received. 

An  ambiguity  exists  in  constitutional  or  statutory 
language  when  it  is  capable  of  being  understood  by 
reasonably  well-informed  persons  in  either  of  two  senses. 
2A  Sutherland  Statutory  Construction  §  45.02  (5th  ed. 
1992)  .  Article  X,  section  11(2)  of  the  1972  Montana 
Constitution  appears  to  be  ambiguous  on  its  face. 

If  the  plain  words  of  a  statute  or  constitutional 
provision  are  ambiguous,  the  next  step  in  interpretation 
is  to  determine  the  intent  of  the  drafters.  This  is 
accomplished  by  examining  the  records  of  the  1972  Montana 
Constitutional  Convention.  State  ex  rel  .  Racicot  v. 
District  Court,  243  Mont.  379,  284-85,  794  P.2d  1180,  1183 
(1990)  .  The  majority  proposal  of  the  Education  and  Public 
Lands  Committee,  Montana  Constitutional  Convention, 
provided  in  relevant  part : 

None  of  such  land  .  .  .  shall  ever  be  disposed 
of  except  in  pursuance  of  general  laws  providing 
for  such  disposition,  nor  unless  the  full  market 
value  of  the  estate  or  interest  disposed  of 
.  .  .  be  paid  or  safely  secured  to  the  state. 

II  1972  Mont.  Const.  Conv.  748  (1981)  .  The  proposed 
language  was  identical  to  that  contained  in  the  1889 
Montana  Constitution,  and  the  Committee  report  indicated 
that  it  had  retained  almost  the  entire  first  section  of 
article  XVII  of  the  1889  Constitution.  II  1972  Mont . 
Const.  Conv.  751.  The  Report  of  the  Committee  on  Style 
and  Drafting  provided  subsections  to  the  Public  Lands 
article  and  made  the  following  editorial  changes: 

(2 )  No  such  land  .  .  .  shall  ever  be  disposed  of 
except  in  pursuance  of  general  laws  providing 
for  such  disposition,  nor  or  unless  until  the 
full  market  value  of  the  estate  or  interest 
disposed  of  .  be  has  been  paid  or  safely 
secured  to  the  state  .... 

Id .  at  1001.  The  notes  of  the  Committee  on  Style  and 
Drafting  pertaining  to  these  revisions  reflect: 
"Providing  subsections  and  altering  style  do  not  change 
substance."  Id .  at  1002  (1972)  .  On  March  17,  1972, 
Delegate  Schiltz  moved  adoption  of  the  proposed  subsection 
of  the  Public  Lands  article: 
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Mr.  Chairman,  I  move  when  this  committee  does 
arise  and  report,  after  having  had  under 
consideration  Section  1,  sub.  2,  Public  Lands, 

Style  and  Drafting  Report  Number  10,  it 
recommended  the  same  be  adopted.  Mr.  Chairman, 
we've  made  fairly  extensive  style  changes,  but 
nothing  that  alters  substance. 

VII  1972  Mont.  Const.  Conv,  at  2593.  The  language  was 
approved  as  proposed.  Id .  Further  stylistic  changes  were 
made  renumbering  the  articles  and  the  language  was 
incorporated  into  the  1972  Montana  Constitution  adopted  by 
the  March  22,  1972  Constitutional  Convention.  The 
Constitution  was  ratified  by  the  people  of  Montana  in  a 
referendum  vote  held  June  6,  1972. 

The  constitutional  history  of  Art.  X,  §  11(2)  supports  the 
interpretation  implicitly  given  the  language  by  the 
Montana  Supreme  Court  in  Norman :  Public  lands  may  not  be 
disposed  of  unless  general  laws  for  disposition  are 
followed  and  full  market  value  is  received  by  the  state, 
determined  in  such  manner  as  may  be  provided  by  law.1 


B.  Statutory  Law 

1 .  Authority  to  Dispose  of  Public  Lands 

The  Montana  Legislature  has  enacted  several  general 
statutes  governing  the  disposition  of  public  lands.  These 
statutes  provide  state  agencies  with  authority  to  dispose 
of  public  lands  and  specify  procedures  to  be  followed  when 
land  is  sold  or  conveyed.  General  authority  for  the 


1  The  constitutional  history  also  establishes  that  the  Public 
Lands  section  in  the  1972  Constitution  was  meant  to  have  the  same 
substantive  effect  of  article  XVII  of  the  1889  Constitution;  case 
law  of  the  Montana  Supreme  Court  interpreting  Art.  XVII  of  the  1889 
Constitution  prior  to  the  adoption  of  the  1972  Constitution  remains 
authoritative.  White  v.  State.  203  Mont.  363,  377,  661  P.2d  1272, 
1279  (1983)  (Weber,  J.,  concurring  in  part  and  dissenting  in  part) 
(by  enacting  the  original  provisions  of  the  1889  Constitution  in 
1972,  the  Constitutional  Convention  is  considered  to  have  adopted 
the  interpretations  of  those  constitutional  provisions  by  the 
Montana  Supreme  Court) ;  Sarracino  v.  Superior  Court  of  Los  Angeles 
County,  529  P.2d  53  (Cal.  1974)  (when  constitutional  language 
similar  to  that  in  a  former  constitutional  provision  is  adopted, 
the  subsequent  language  is  presumed  to  incorporate  authoritative 
judicial  construction  of  the  former  language) . 
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disposition  of  state  lands  is  provided  to  the  Land  Board 
under  Mont.  Code  Ann.  §  77-1-202(1) : 

The  board  shall  exercise  general  authority, 
direction,  and  control  over  the  care, 
management,  and  disposition  of  state  lands  .  . 


State  lands  were  defined,  during  the  time  period  relevant 
here,  as  follows: 

"State  land"  or  "lands"  means  lands  granted  to 
the  state  by  the  United  States  for  any  purpose, 
either  directly  or  through  exchange  for  other 
lands,  lands  deeded  or  devised  to  the  state  from 
any  person;  and  lands  that  are  the  property  of 
the  state  through  the  operation  of  law.  The 
term  does  not  include  lands  the  state  conveys 
through  the  issuance  of  patent;  lands  used  for 
building  sites,  campus  grounds,  or  experimental 
purposes  by  any  state  institution  that  are  the 
property  of  that  institution;  or  lands  acquired 
through  foreclosure  of  any  investments  purchased 
under  the  provisions  of  17-6-211. 

Mont.  Code  Ann.  §  77-1-101(7)  (1993)  .  The  definition  is 
inclusive  of  all  public  lands  acquired  for  any  purpose 
from  any  person.  The  phrase  includes  lands  that  are  the 
property  of  the  state  by  operation  of  law.  The  definition 
exempts  from  the  definition  of  "state  lands"  those  lands 
"used  for  building  sites,  campus  grounds,  or  experimental 
purposes  by  any  state  institution  that  are  the  property  of 
that  institution."  The  exemption  language  contains  two 
important  qualifiers:  (1)  the  lands  must  be  used  by  the 
institution;  and  (2)  the  lands  must  be  the  property  of  the 
institution . 

The  authority  to  sell  any  lands  formerly  used  by  a  state 
institution,  but  no  longer  used  for  institutional 
purposes,  is  granted  to  the  Land  Board,  acting  in 
conjunction  with  the  Montana  Legislature.  Mont.  Code  Ann. 
§  77-2-302(1),  enacted  in  1977,  provides: 

Disposition  of  former  institutions  and  certain 
federal  land  grants.  (1)  Notwithstanding  any 
other  section  in  this  chapter  [title  77, 
chapter  2- -Transfers  and  Reservations  of 
Property  Interests] ,  any  lands,  including 
buildings,  formerly  used  as  or  by  a  state 
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institution  which  are  no  longer  used  for 
institutional  purposes  may  be  disposed  of  in 
whole  or  in  part  on  such  terms  and  in  such 
manner  as  the  [land]  board,  after  consultation 
with  the  appropriate  legislative  committee,  may 
determine  to  be  in  the  state's  best  interest, 
subject  to  The  Enabling  Act  and  constitutional 
restrictions.  Disposal  of  such  property  shall 
not  be  finally  concluded  until  60  days'  public 
notice  of  the  terms  of  the  proposed  disposal 
shall  have  been  given. 

Significantly,  this  statute  addresses  "any  lands"  as 
opposed  to  "state  lands." 

The  Montana  Legislature  has  granted  authority  to  dispose 
of  public  lands  to  several  state  agencies  other  than  the 
Land  Board.  For  example,  the  Department  of  Transportation 
is  authorized  to  sell  real  property  that  is  not  necessary 
to  the  construction,  improvement,  or  maintenance  of  a 
highway.  Mont.  Code  Ann.  §  60-4-203.  The  Department  of 
Fish,  Wildlife  and  Parks,  with  the  consent  of  the  Fish, 
Wildlife  and  Parks  Commission,  may  dispose  of  lands  and 
water  acquired  by  the  Department.  Mont.  Code  Ann. 
§  87-1-209(3).  The  Department  of  Natural  Resources  and 
Conservation  may  dispose  of  waters  from  its  waterworks 
systems  and  real  property  such  as  canal  projects  owned  and 
managed  by  the-  Department.  Mont.  Code  Ann.  §§  85-1-210 
and  -211(5)  .  The  Board  of  Investments  may  execute  deeds 
of  conveyance  transferring  real  property  obtained  through 
foreclosure  of  any  investments.  Mont.  Code  Ann. 
§  17-6-210(6)  (a)  .  The  Board  of  Public  Education  may 
dispose  of  real  property  acquired  by  the  Montana  School 
for  the  Deaf  and  Blind.  Mont.  Code  Ann.  §  20-8 -111.2' 


2  .  Statutory  Procedures  Governing  the 
Disposition  of  Public  Lands 


Procedures  governing  the  disposition  of  public  lands  are 
established  by  statute.  The  general  provisions  for  the 
disposition  of  state  lands,  including  school  trust  lands 
and  non-school  trust  lands,  are  provided  within  title  77, 
Montana  Code  Annotated.  These  statutes  mandate  that 


2  As  discussed  in  fn.  16,  infra .  the  Montana  Legislature  in 
1995  granted  the  Board  of  Regents  authority  to  sell  public  lands. 
1995  Mont.  Laws,  ch.  410  (codified  at  Mont.  Code  Ann.  §  20-25-307). 
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disposition  of  state  lands  be  preceded  by  appraisal, 
public  notice,  and  public  auction.  Lands  formerly  used  by 
state  institutions  may  be  sold  on  such  terms  as  the  Land 
Board,  following-  consultation  with  the  legislature, 
determines  to  be  in  the  best  interest  of  the  state.  The 
actual  disposition  may  not  be  concluded  until  public 
notice  of  the  terms  of  the  disposal  has  been  given.  Mont. 
Code  Ann.  §  77-2-302(1).  Specific  statutes  establish 
procedures  for  the  exchange  of  public  lands.  Mont.  Code 
Ann.  §§  77-2-201  to  -217. 

Procedures  for  the  disposition  of  public  lands  by  the 
Departments  of  Transportation,  Fish,  Wildlife  and  Parks, 
and  Natural  Resources  and  Conservation  are  established  by 
statute.  The  procedural  statutes  for  these  three  state 
agencies  expressly  supersede  the  title  77  requirements  and 
other  statutory  provisions.  No  specific  statutes  govern 
the  disposition  of  lands  held  by  the  Board  of  Investments 
or  Board  of  Public  Education  for  the  Montana  School  for 
the  Deaf  and  Blind.3 


3  .  Statutes  Collaterally  Applicable  to 
Dispositions  of  Public  Lands 

Several  state  statutes  apply  to  a  broad  range  of  state 
government  activities,  including  the  disposition  of  public 
lands:  the  Montana  Antiquities  Act,  the  Montana 
Environmental  Policy  Act  [MEPA]  and  Montana  Procurement 
Act.  The  Montana  Antiquities  Act,  Mont.  Code  Ann. • 
§§  22-3-421  to  -441,  requires  all  state  agencies  to  act  in 
compliance  with  rules  providing  for  the  identification  and 
preservation  of  heritage  properties  and  paleontological 
remains  on  lands  owned  by  the  state.  Mont.  Code  Ann. 

§  22-3-424 (1) . 4  When  state  agencies  make  decisions  they 
are  to  consider  methods  and  procedures  to  ensure  the 
identification  and  protection  of  heritage  properties  and 
paleontological  remains  on  lands  owned  by  the  state. 
Mont.  Code  Ann.  §  22-3-424(2)  .  Additionally  there  is  the 


3  The  Board  of  Public  Education  is  in  the  process  of  selling 
three  residences  on  the  School  for  the  Deaf  and  Blind  campus.  The 
Board  has  requested  that  the  Land  Board  and  Department  of  Natural 
Resources  conduct  the  sales  pursuant  to  Mont.  Code  Ann.  title  77. 

4  "Heritage  property"  means  any  district,  site,  building, 
structure,  or  object  located  upon  or  beneath  the  earth  or  under 
water  that  is  significant  in  American  history,  architecture, 
archaeology,  or  culture.  Mont.  Code  Ann.  §  22-3-421(4). 
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statutory  requirement  that  historic  impacts  be  included 
within  the  environmental  review  anticipated  by  MEPA. 
Mont.  Code  Ann.  §  22-3-433(1).  The  disposition  of  public 
lands  containing  heritage  properties  is  an  impact 
anticipated  by  the  Antiquities  Act  and  triggers  certain 
consultation  and  mitigation  duties  by  the  responsible 
state  agency.  Mont.  Code  Ann.  §  22-3-433(2). 

MEPA  was  enacted  in  1971  and  places  two  central 
requirements  upon  state  agencies:  (1)  that  the 
environmental  and  human  impacts  of  the  agency's  proposed 
action  be  considered,  and  (2)  that  the  public  be  informed 
of  and  participate  in  the  decisionmaking  process.  Montana 
Environmental  Quality  Council,  Montana  Environmental 
Policy  Act  Handbook  16  (1991)  .  MEPA  requires  that  state 
agencies  include  in  proposals  for  projects  or  other  major 
actions  of  state  government  "significantly  affecting  the 
quality  of  the  human  environment, "  a  detailed  statement  on 
the  environmental  impact  ["EIS"]  of  the  proposed  action. 
Mont.  Code  Ann.  §  75-1-201  (b)  (iii)  (A)  .  MEPA  Model  Rules 
were  adopted  by  the  Environmental  Quality  Council  in  1988 
and  have  been  subsequently  adopted,  with  few  exceptions, 
by  all  state  agencies.  One  exception  is  the  Board  of 
Regents  which  has  not  adopted  rules  or  policy  pursuant  to 
MEPA.  MEPA  Model  Rule  III  requires  that  an  Environmental 
Assessment  ["EA"]  is  necessary  to  determine  the  level  of 
environmental  review  that  is  necessary  to  comply  with 
Mont.  Code  Ann.  §  75-1-201.  The  disposition  of  public 
lands,  like  other  proposed  state  actions,  triggers 
compliance  with  MEPA. 

Montana  Procurement  Act,  Mont.  Code  Ann.  §§  18-8-101  to 
-407,  place  limitations  upon  the  use  and  selection  of 
consultants.  These  provisions  are  relevant  to  the 
disposition  of  public  lands  whenever  a  state  agency 
contracts  with  realtors  for  services  facilitating  a 
disposition.  Realtors  are  not  exempted  from  statutory 
provisions  which  require  that  proposed  contracts  for 
services  be  awarded  by  competive  sealed  bidding.  Mont. 
Code  Ann.  §  18-4-302. 


C.  Case  Law 

1  •  Authority  and  Procedures  Governing 
Public  Land  Dispositions 

Numerous  Montana  Supreme  Court  opinions  have  interpreted 
article  X,  section  11  of  the  1972  Montana  Constitution, 
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article  XVII,  section  1  of  the  1889  Montana  Constitution, 
and  statutes  governing  the  disposition  of  public  lands. 

The  constitutional  provision  regarding  the  disposition  of 
public  lands  or  "any  estate  or  interest  therein"  has  been 
construed  to  include  leases  of  public  lands  for  grazing 
and  the  production  of  oil  and  gas : 

The  constitutional  prohibition,  however,  is 
against  the  disposal  of  the  lands,  or  an 
interest  or  an  estate  therein.  When  a  lease  is 
granted  upon  the  public  lands  of  the  state,  an 
interest  or  estate  in  the  lands  has  been 
alienated,  and  therefore  the  leasing  of  the 
lands  of  the  state  for  a  term  of  years  is  the 
disposal  of  an  interest  or  estate  in  the  lands 
within  the  provisions  of  our  Constitution. 

Rider  v.  Cooney,  94  Mont.  295,  308,  23  P.2d  261,  263 
(1933);  Toomev  v.  State  Board  of  Land  Comm'rs.  106  Mont. 
547,  81  P . 2d  407  (1938) ;  see  also  Leuthold  v.  Brandi ord, 
100  Mont.  96,  47  P.2d  41  (1935).  When  an  estate  or 
interest  in  state  lands  is  sold,  as  distinguished  from  the 
land  itself,  the  Montana  Supreme  Court  has  found  that 
there  need  not  be  a  public  sale  and  advertising,  unless 
the  legislature  has  so  directed.  Toomev  v.  State  Board  of 
Land  Comm'rs,  supra .  Numerous  state  statutes  address  the 
disposition  of  such  interests. 

In  State  v.  Montana  Armory  Board,  128  Mont.  344,  275  P.2d 
652  (1954)  ,  the  Montana  Supreme  Court  held  that  a  statute, 
which  authorized  the  Montana  Armory  Board  to  convey  a 
state  armory  to  the  City  of  Poplar,  was  "inoperative"  .in 
view  of  the  constitutional  provision  prohibiting  disposal 
of  state  property  except  pursuant  to  general  laws.  The 
Court  stated: 

The  disposition  of  such  armory  and  land  lies 
within  the  authority  of  the  board  of  land 
commissioners  consisting  of  the  governor, 
superintendent  of  public  instruction,  secretary 
of  state  and  attorney  general,  who  "have  and 
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exercise  general  authority,  direction  and 
control  of  all  state  lands."  R.C.M.  1947, 

§  81-103  [statutory  precursor  to  Mont.  Code  Ann. 

§  77-1-202] .5 

128  Mont,  at  350,  275  P.2d  at  655.  The  authority  of  the 
Land  Board  to  dispose  of  public  lands  (both  school  trust 
lands  and  public  lands  of  the  State  that  are  not  school 
trust  lands  such  as  the  Poplar  Armory)  must  be  exercised 
in  accordance  with  constitutional  and  statutory  law.  In 
1939  the  Montana  Supreme  Court  addressed  an  appeal  of  a 
mandamus  proceeding  brought  28  years  after  the  sale  of  160 
acres  of  school  trust  land  by  the  Land  Board  to  a  lumber 
company .  State  ex  rel .  Boorman  v.  State  Board  of  Land 
Commfrs,  109  Mont.  127,  94  P.2d  201  (1939) .  The 
petitioners  were  trustees  of  the  purchased  land  following 
a  dissolution  of  the  lumber  company;  they  sought  a  writ  of 
mandamus  to  compel  the  Land  Board  to  return  the  purchase 
price  paid.  The  trial  court  dismissed  the  petition  and 
the  private  trustees  appealed.  The  Supreme  Court  found 
that  the  land  had  been  improperly  conveyed  due  to  the 
failure  of  the  Land  Board  to  classify  the  land  and  sell 
the  parcel  in  alternate  lots  of  not  more  than  five  acres 
in  accordance  with  article  XVII,  section  11(2)  of  the  1889 
Montana  Constitution: 

The  provisions  of  the  Constitution  quoted  above 
[article  XVII  of  the  1889  Constitution]  are 
clear  and  unambiguous  and  require  no 
construction.  They  construe  themselves.  They 
are  self -executing  and  mandatory  in  form,  and  it 
is  clear  that  a  legal  sale  of  state  lands  of  the 
character  of  those  involved  can  be  made  only  in 
the  manner  prescribed  thereby. 


5  In  a  later  Montana  Supreme  Court  opinion,  also  concerning 
the  ownership  of  the  Poplar  Armory,  State  v.  District  Court.  142 
Mont.  145,  149-50,  382  P.2d  824,  827  (1963),  the  Court  again 
addressed  the  Land  Board's  authority  over  state  lands: 

The  management  and  sale  of  state  lands  are  entrusted  to 
the  State  Board  of  Land  Commissioners  under  our 
Constitution,  Art.  XVII,  §§  1,  2,  and  3,  and  the  statutes 
appearing  in  Title  81  of  the  1947  Revised  Codes 
[precursor  to  Mont.  Code  Ann.  title  77] . 

The  referenced  constitutional  provisions  of  the  1889  Montana 
Constitution  are  contained  in  large  part  within  article  X, 
section  11  of  the  1972  Constitution. 
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The  power  to  sell  state  lands,  such  as  those 
sold  to  petitioners,  in  other  than  in  [sic] 
alternate  tracts  of  five  acres  each  can  be 
predicated  on  no  other  provisions  of  the 
Constitution  than  those  quoted,  and  the 
legislature  is  without  power  to  prescribe  any 
other  mode  or  to  confirm  a  sale  not  made  in 
accordance  with  such  provisions.  Hence,  the 
sale  being  void,  the  only  question  left  for 
solution  is  the  mode  of  adjustment. 

Boorman,  109  Mont,  at  132-33,  94  P.2d  at  203.  The  Supreme 
Court  reversed  the  trial  court  and  directed  the  Land 
Board  to  refund  the  purchase  price  to  petitioners.  See 
also  State  v.  Bonner,  128  Mont.  45,  270  P.2d  400  (1954) 
(sale  of  public  land  by  Land  Board  set  aside  in  part  due 
to  defective  notice  of  sale  given  to  person  interested  in 
having  the  land  put  up  for  sale) . 

In  Norman  v.  State,  182  Mont.  439,  597  P.2d  715  (1979) , 
the  Montana  Supreme  Court  considered  whether  the  statutory 
authority  of  the  former  Department  of  Highways  to  sell 
land  had  been  exercised  consistent  with  constitutional  and 
statutory  limitations.  A  purchaser  of  state  lands  brought 
action  to  quiet  title  against  the  State  and  an  original 
owner  of  the  property.  The  lands  were  acquired  by  the 
Department  of  Highways  from  the  plaintiff  in  1946  and 
found  by  the  Court  to  fall  within  the  ambit  of  article  X, 
section  11  of  the  1972  Constitution,  that  is,  they  were 
found  to  be  "public  lands  held  in  trust  for  the  people" 
and  were  not  "to  be  disposed  of  except  pursuant  to  the 
statutes  providing  for  such  disposition."  Id .  182  Morit . 
at  444,  597  P.2d  at  718.  The  Department  of  Highways 
failed  to  follow  a  statutory  procedure  requiring  notice  of 
the  sale.  The  question  presented  to  the  Court  was  whether 
the  State's  action  was  unauthorized  or  merely  improper  use 
of  otherwise  existing  authority.  The  Court  concluded  that 
since  the  Department  failed  to  comply  with  the  disposition 
procedures  established  by  statute,  the  State  was  without 
authority  to  make  the  sale.  The  deed  of  disposition  was 
found  to  be  void.  The  Court  noted: 

We  recognize  it  was  the  negligence  of  the 
State's  agents  that  caused  the  situation  which 
gave  rise  to  this  appeal.  However,  the  interest 
we  seek  to  protect  is  that  of  the  citizens  of 
this  State  to  receive  the  highest  value  from  the 
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sale  of  the  lands  their  State  government  holds 
in  trust  for  them.  Strict  compliance  with  the 
constitutional  and  statutory  provisions  relating 
to  those  lands  is  the  best  mode  to  insure  that 
protection . 

Norman  v.  State,  182  Mont,  at  446,  597  P.2d  at  719 
(citations  omitted) . 

The  Montana  Supreme  Court  in  deciding  Norman  relied  upon 
a  case  it  deemed  analogous  involving  the  disposition  of 
public  property  by  a  local  government.  In  Franzke  v . 
Fergus  County,  76  Mont.  150,  245  P.  962  (1926),  the  Fergus 
County  Commissioners  attempted  to  sell  county  property 
contrary  to  the  procedures  established  by  statute.  The 
Court  found  that  the  county  was  without  power  to  contract 
to  sell  the  property: 

Since  the  Legislature  has  seen  fit  to  indicate 
with  particularity  the  essential  steps  necessary 
to  be  taken,  and  has  prescribed  the  precise  mode 
of  procedure,  the  statute  must  be  held  to 
exclude  any  other. 

76  Mont,  at  157,  245  P.  at  964. 

In  Hames  v.  City  of  Poison.  123  Mont.  469,  215  P.2d  950 
(1950) ,  a  decision  not  cited  by  the  Supreme  Court  in  its 
1977  Norman  opinion,  the  Court  also  addressed  the 
propriety  of  a  local  government  disposing  of  a  property 
interest  in  contravention  of  state  statute.  In  Hames,  the 
property  at  issue  had  been  deeded  to  the  city  by  the 
Poison  Country  Club  for  use  as  a  park  and  golf  course. 
The  Court  recognized  that  the  conveyance  created  a  trust 
relationship : 

The  property  covered  by  the  above  described 
deed,  while  running  to  the  city,  is  in  fact  a 
trust,  the  city  council  being  the  trustees 
holding  the  legal  title,  and  the  equitable  title 
being  in  the  cestui  que  trust ,  being  the 
inhabitants,  the  public,  of  the  city  of  Poison. 

123  Mont,  at  475,  215  P.2d  at  953.  The  Court  found  that 
a  purported  lease  of  a  park  building  for  purposes  of  a 
private  clubhouse  was  contrary  to  state  statute  and 
therefore  void: 
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It  falls  within  the  general  rule  that,  when  the 
Legislature  has  prescribed  the  mode  by  which  a 
given  power  is  to  be  exercised  by  a 
municipality,  this  mode  must  be  pursued.  It  is 
the  measure  of  power  on  that  subject;  and  any 
attempt  to  pursue  any  other  mode  fails  to  bind 
the  municipality  at  all.  Contracts  entered  into 
in  disregard  of  the  limitations  are  void. 

123  Mont,  at  484,  215  P.2d  at  958,  quoting  from  Missoula 
Street  Railway  v .  City  of  Missoula,  47  Mont.  85,  95,  130 
P.  771,  773  (1913)  . 


2  .  Full  Market  Value  Requirement 

The  Constitution  requires  that  "full  market  value  of  the 
estate  or  interest  disposed  of,  to  be  ascertained  in  such 
manner  as  may  be  provided  by  law"  be  paid  to  the  State. 
Mont.  Const.,  art.  X,  §  11(2).  No  statutory  definition  of 
this  phrase  exists.  Full  market  value  and  fair  market 
value  have  been  used  interchangeably  in  Montana  judicial 
opinions.  State  v.  Bonner,  128  Mont.  45,  270  P.2d  400 
(1954) ;  see  also  Onondaga  County  Water  District  v.  Board 
of  Assessors,  324  N.Y.S.2d  857,  859  (N.Y.  App .  Div.  1971) 
(real  property  must  be  assessed  at  "full  market  value" 
which  is  synonymous  with  "market  value") ;  Gage  County  v. 
State  Board  of  Equal.  &  Assess.  ,  178  N.W.2d  759,  762  (Neb. 
1970)  (for  purposes  of  taxation,  the  terms  "actual  value," 
"market  value"  and  "fair  market  value"  mean  exactly  the 
same  thing) .  "Fair  market  value"  has  an  accepted  legal 
meaning  in  Montana,  being  the  amount  a  willing  buyer  would 
pay  and  a  willing  seller  would  accept  for  a  particular 
piece  of  property  where  neither  buyer  nor  seller  is  acting 
under  duress.  State  Highway  Commission  v.  Metcalf,  160 
Mont.  164,  173,  500  P.2d  951,  955  (1972);  37  Op.  Att'y 
Gen.  No.  169  at  706  (1978) .6 

The  Constitutional  phrase  has  been  interpreted  several 
times  in  Montana  case  law.  In  the  context  of  grazing 
leases  the  Montana  Supreme  Court  has  held  that  the 
legislature  has  the  power  to  prescribe  what  full  market 
value  means : 


6  It  is  important  to  recognize  under  this  traditional  meaning 
of  market  value  that  the  test  is  not  what  an  actual  buyer  was 
willing  to  pay,  but  what  a  theoretical  buyer  would  have  been 
willing  to  pay.  Frank  Music  Coro,  v.  Metro-Goldwyn-Maver ,  Inc.. 
772  F.2d  505,  513,  n.6  (9th  Cir.  1985);  J.M.  Huber  Corp .  v.  Denman. 
367  F . 2d  104,  109  (5th  Cir.  1966)  . 
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The  constitutional  provision,  section  1, 
article  17,  provides  that  the  market  value  is 
"to  be  ascertained  in  such  manner  as  may  be 
provided  by  law."  Section  4  of  article  11 
provides  that  the  state  land  board  "shall  have 
the  direction,  control,  leasing  and  sale  of  the 
school  lands  of  the  state  .  .  .  under  such 
regulations  and  restrictions  as  may  be 
prescribed  by  law."  The  limitation,  if  any, 
upon  the  power  of  the  Legislature  to  determine 
the  market  value  of  grazing  lands  must  be  found 
in  these  provisions.  Clearly  the  power  is  left 
with  the  Legislature  to  enact  laws  for  the 
regulation  and  restriction  of  the  leasing  of 
state  lands.  It  must  in  adopting  regulations 
for  that  purpose,  provide  a  system  that  will 
secure  the  market  value- -that  is,  the  actual 
value--of  these  lands  for  grazing  purposes. 

Rider  v.  Cooney,  94  Mont.  295,  309-10,  23  P.2d  261,  264 
(1933) .  See  also  Toomey  v.  State  Board  of  Land  Comm' rs. 
106  Mont.  547,  561,  81  P.2d  407,  415  ("when  there  is  a 
sale  of  only  an  estate  or  interest  in  such  lands,  the 
Legislature  is  given  ample  power  to  determine  the  method 
by  which  to  ascertain  the  full  market  value  of  the  estate 
or  interest");  Rathbone  v .  State  Board  of  Land  Comm'rs. 
100  Mont.  109,  47  P.2d  47  (1935)  (where  there  is  no 
competition,  the  statutory  grazing  rate  is  recognized  as 
the  "full  market  value"  which  has  been  ascertained  "in  the 
manner  provided  by  law,"  as  required  by  article  17, 
section  1  of  the  constitution) . 

The  legislature  has  established  public  auction  with 
competitive  bidding  as  the  method  of  selling  state  lands; 
no  lands  may  be  sold  for  less  than  the  value  determined  by 
the  Land  Board  after  appraisal  by  a  qualified  land 
appraiser.  Mont.  Code  Ann.  §  77-2-323.  In  Bonner.  128 
Mont,  at  50,  270  P.2d  at  403,  the  Supreme  Court  found  that 
competitive  bidding  was  the  means  "that  produces  the  fair 
market  value  of  the  property  disposed"  for  purposes  of 
article  XVII,  section  1  of  the  1889  Constitution. 
Similarly,  the  Legislature  has  established  that  the  Land 
Board  is  authorized  to  exchange  state  land  for  private 
land  provided  that  the  private  land  is  of  equal  or  greater 
value,  as  determined  by  the  Board  after  appraisal  by  a 
qualified  land  appraiser.  Mont.  Code  Ann.  §  77-2-203(1) . 
Under  the  guidance  of  Rider  and  Bonner,  the  Land  Board's 
determination  of  the  value  of  lands  to  be  exchanged, 
following  appraisal,  is  the  means  prescribed  by  the 
legislature  for  determining  "full  market  value"  for 
purposes  of  article. X,  section  11  of  the  Constitution. 
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D.  Opinions  of  the  Attorney  General 

1 .  Authority  and  Procedures  for  the 
Disposition  of  Public  Lands 

Several  Attorney  General's  Opinions  have  interpreted 
constitutional  and  statutory  provisions  governing  the 
disposition  of  public  lands.  In  35  Op.  Att'y  Gen.  No.  41 
at  92  (1973),  the  Attorney  General  held  that  the 
Department  of  Administration  could  not  dispose  of  any 
interest  in  state  lands  without  the  approval  of  the  Land 
Board.  The  State  Auditor  requested  an  opinion  as  to 
whether  the  Department  of  Administration  could  lease  or 
sell  lands  in  the  capitol  complex  for  the  purposes  of 
constructing  the  proposed  social  and  rehabilitation 
services  building.  The  Attorney  General  quoted  article  X, 
section  11  of  the  Montana  Constitution  and  specific 
statutes  contained  in  title  77  relating  to  the  sale  of 
state  lands  in  finding  that  the  Land  Board  has  the  duty  to 
administer  the  sale  of  all  state  lands  falling  within  the 
statutory  definition  of  "state  lands." 

In  36  Op.  Att'y  Gen.  No.  104  at  547  (1976)  ,  the 
administrator  of  the  Public  Employees'  Retirement  System 
(PERS)  asked  the  Attorney  General  who  would  be  the  proper 
state  official  to  convey  real  estate  which  had  been 
acquired  through  foreclosure  of  a  mortgage,  purchased  by 
the  Board  of  Investments  with  funds  of  the  PERS.  .  The 
Attorney  General  recognized  that  inherent  in  the  opinion 
request  was  the  question  of  whether  the  real  property 
acquired  would  be  public  land  within  the  meaning  of 
article  X,  section  11  of  the  constitution.  The  Attorney 
General  concluded  the  real  estate  was  "public  land"  uniter 
the  constitutional  provision  and  "state  land"  under  the 
statutory  precursor  of  Mont.  Code  Ann.  §  77-1-101(7), 
because  "  [b] oth  the  constitutional  and  statutory 
provisions  refer  to  public  or  state  lands  as  those 
acquired  through  grant,  deed,  or  operation  of  law." 
3  6  Op.  Att'y  Gen.  at  549.  The  Attorney  General  could  find 
no  express  authority  granted  the  Board  of  Investments  to 
dispose  of  real  property  and  concluded  that  the  control 
and  disposition  of  the  property  came  under  the 
jurisdiction  of  the  Land  Board.7 


7  In  response  to  this  opinion,  the  1977  Legislature  amended 
the  definition  of  state  lands  and  granted  the  Board  of  Investments 
authority  to  dispose  of  real  property  obtained  through  foreclosure 
of  investments.  1977  Mont.  Laws,  ch.  204  (codified  as  Mont.  Code 
Ann.  §  77-1-101  (6)  (b)  (iv) )  . 
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Procedures  for  the  disposition  of  the  territorial  prison 
at  Deer  Lodge  were  addressed  in  36  Op.  Att'y  Gen.  No.  113 
at  574  (1976)  .  The  legislature  desired  to  convey  the  site 
to  the  City  of  Deer  Lodge.  The  prison  had  been  originally 
conveyed  to  the  State  through  the  Enabling  Act  and  was 
subject  to  public  auction  requirements.  Senator  Metcalf 
introduced  a  bill  in  the  United  States  Senate  to  eliminate 
the  federal  restrictions  on  the  sale  of  the  prison.  The 
Attorney  General  found  that ,  notwithstanding  the  waiver  of 
the  federal  restrictions: 

[T]  he  land  would  still  be  public  land  of  the 
state  of  Montana,  however,  and  as  such  would  be 
subject  to  the  requirements  of  subsection  2 
[Mont.  Const,  art.  X,  §  11(2)].  In  other  words , 
the  land  must  be  disposed  of  pursuant  to  Chapter 
9,  Title  81,  supra  [statutory  precursor  to  title 
77,  ch.  2,  part  3,  Sales] . 

36  Op.  Att'y  Gen.  No.  113  at  576. 8 


2  .  Full  Market  Value  Requirement 

In  36  Op.  Att'y  Gen.  No.  78  at  481  (1976) ,  the  Attorney 
General  held  that  the  State  must  adhere  to  the  full  market 
value  requirement  of  the  Enabling  Act  in  disposing  of  the 
territorial  prison  site  at  Deer  Lodge,  absent  a 
congressional  waiver.  The  Attorney  General  examined  the 
meaning  of  the  term  "full  market  value"  in  the  Enabling 
Act  and  article  X,  section  11  of  the  constitution.  He 
relied  upon  the  Supreme  Court's  1933  discussion  of  full 
market  value  in  Rider  and  determined  that  the  full  market 
value  requirement  applied  to  the  conveyance  of  the  prison. 


8  In  response  to  this  opinion,  the  legislature  in  1977  granted 
the  Land  Board  authority  to  dispose  of  lands  no  longer  used  by 
state  institutions,  contingent  on  prior  legislative  consultation, 
on  such  terms  as  the  Board  determines  to  be  in  the  State's  best 
interests.  1977  Mont.  Laws,  ch.  410,  §  1  (codified  as  Mont.  Code 
Ann.  §  77-2-302) . 
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Ill .  Disposition  of  Public  Lands  by  the  Board  of  Regents 
A.  Factual  Summary 

All  material  facts  concerning  dispositions  of  the  surface 
estate  of  public  lands  reported  by  the  Board  of  Regents 
since  June  6,  1972  were  discussed  in  the  February  20,  1996 
report  by  the  Office  of  the  Montana  Attorney  General. 
That  report  indicates  that  the  Regents  began  to  dispose  of 
public  lands  in  1980  through  land  exchanges  and  outright 
sales.  Between  1980  and  1994,  8  land  exchanges  and  23 
outright  sales  were  performed.  A  total  of  42  individual 
parcels  of  public  land  were  transferred  out  of  state 
ownership  (19  parcels  through  exchanges  and  23  parcels 
through  outright  sales).  This  land  comprises  over  2,200 
acres  and  had  a  market  value  prior  to  disposition  of 
approximately  $4.5  million.9 

It  was  not  the  practice  of  either  the  Board  of  Regents  or 
individual  units  of  the  Montana  University  System  to 
notify  the  Board  of  Land  Commissioners  or  the  Montana 
Legislature  prior  to  any  of  the  public  land  dispositions 
reviewed.  .  The  Montana  Agricultural  Experiment  Station 
[MAES]  notified  the  Commissioner  of  State  Lands  in  1980 
prior  to  the  exchange  of  the  Boldt/Towne  97.275-acre 
parcel  to  the  Montana  State  University  Foundation  [MSU 
Foundation] .  The  Commissioner  replied  that  the  Board  of 
Land  Commissioners  did  not  have  jurisdiction  over  the  land 
involved.  During  the  period  this  practice  was  in  place 
the  Land  Board  did  not  attempt  to  assert  authority  over 
the  dispostion  of  University  lands. 

The  Board  of  Regents  and  Montana  University  System 
performed  no  environmental  analysis  of  any  of  the  state 
actions  disposing  of  public  lands.  There  is  no  indication 
that  they  made  a  determination  prior  to  the  dispositions 
whether  heritage  property  was  present  on  the  public  land. 

Seven  of  the  eight  land  exchanges  were  not  proceeded  by 
public  notice  or  opportunity  to  comment.10  Ten  of  the  23 


9  The  market  value  of  the  public  lands  transferred  is 
difficult  to  determine  with  precision  because  approximately  900 
acres  were  not  appraised  prior  to  disposition. 

10  The  one  land  exchange  that  was  preceded  by  public  notice  and 
opportunity  to  comment  was  the  1983  exchange  between  the  Montana 
Forest  and  Conservation  Experiment  Station  and  the  Department  of 
State  Lands.  The  Department  of  State  Lands,  on  behalf  of  the  Land 
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outright  sales  were  not  preceded  by  public  notice  or 
opportunity  to  comment.  In  four  instances,  public  notice 
was  given  of  the  availability  of  public  land  for  purchase 
at  a  specified  price  and,  in  the  subsequent  auction  or 
sale  negotiation,  the  lands  were  sold  for  less  than  the 
price  advertised  to  the  public.* 11  Two  of  the  eight  land 
exchanges  were  performed  without  an  appraisal  of  the 
public  lands  disposed.12  Two  of  the  eight  exchanges 
involved  the  exchange  of  public  lands  for  lands  which  were 
not  equal  in  area.13  Six  of  the  23  outright  sales  were 
performed  without  appraisal.14  Market  evaluations  by 


Board,  conducted  a  public  hearing  in  Missoula  pursuant  to  MEPA 
requirements . 

11  The  Gibson  Ranch  was  advertised  at  its  listing  price  of 
$375,000;  the  ranch  was  sold  by  Montana  State  University  following 
negotiation  with  Norman  Starr  for  $350,000.  The  unimproved  lots  on 
the  1500  block  of  Quartz  Street  in  Butte  were  advertised  by  Montana 
Tech  at  $5,400;  the  lands  were  sold  to  Richard  and  Kristen  Douglass 
for  $4,500.  Unimproved  lots  on  West  Galena  were  advertised  by 
Montana  Tech  at  $7,500;  the  lots  were  sold  for  $4,500.  Unimproved 
lots  on  the  1500  Block  of  Caledonia  Street  were  advertised  for 
$2,400;  Montana  Tech  sold  the  lots  to  Dan  Bradley  for  $2,200. 

12  In  1983  the  Montana  Forest  and  Conservation  Experiment 
Station  [MFCES]  of  the  University  of  Montana  exchanged  120  acres  of 
public  land  for  80  acres  of  Champion  International  Corporation  land 
to  facilitate  a  contemporaneous  land  exchange  of  the  80  acres 
obtained  by  MFCES  with  Lindbergh  Cattle  Company.  The  120  acres  of 
public  land  were  not  appraised  prior  to  disposition.  In  1983  the 
Montana  Agricultural  and  Experimental  Station  [MAES]  of  Montana 
State  University  exchanged  306.16  acres  of  public  land  for  302.22 
acres  of  land  owned  by  John  Bausch.  The  state  lands  were  not 
appraised  as  it  was  determined  the  lands  received  from  Bausch  were 
of  the  same  value  due  to  their  proximity. 

13  In  the  1983  exchange  between  MFCES  and  Champion 
International  Corporation,  the  State  exchanged  120  acres  of  public 
land  for  80  acres  of  private  land.  In  the  1984  exchange  between 
Montana  State  University  and  Ralph  Aaker,  40  acres  of  public  land 
were  exchanged  for  24.02  acres  of  private  land. 

14  The  outright  sales  performed  without  an  appraisal  are  as 
follows:  (1)  the  1990  Montana  Tech  sale  of  a  residence  at  628/630 
West  Granite;  (2)  the  1991  University  of  Montana  sale  of  a 
residence  at  619  East  Beckwith;  (3)  the  1993  Montana  Tech  sale  of 
unimproved  lots  on  Quartz  Street;  (4)  the  1993  Montana  Tech  sale  of 
unimproved  lots  on  Caledonia  Street;  (5)  the  1994  Montana  State 
University  sale  of  the  Gibson  Ranch;  and  (6)  the  1994  Montana  State 
University  sale  of  the  Huidekoper  Ranch. 
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realty  companies  were  performed  in  four  of  the  six  sales 
that  lacked  an  appraisal .  The  Board  of  Regents  approved 
the  sale  of  lands  at  less  than  their  appraised  or 
estimated  market  value  in  at  least  two  instances,  and 
perhaps  others  . 15 

The  University  of  Montana  contracted  with  Gillespie  Realty 
Company  in  1993  to  sell  several  properties  on  East 
Beckwith  Avenue.  Gillespie  received  this  work  from  the 
University  in  the  absence  of  competitive  bidding. 

There  is  no  evidence  or  suggestion  of  fraud  or  conflict  of 
interest  in  the  dispositions  reviewed. 


B.  Legal  Rationale  of  the  Board  of  Regents 

The  legal  rationale  underlying  the  disposition  of  public 
lands  by  the  Board  of  Regents  is  well  documented.  During 
the  course  of  the  15  years  of  land  dispositions,  several 
University  administrators ,  title  companies,  attorneys  and 
members  of  the  public  inquired  as  to  the  legal  basis  for 
the  dispositions.  Most  frequently,  individuals  questioned 
the  ability  of  the  Board  of  Regents  to  conduct  sales 
without  the  involvement  of  the  Land  Board  or  pursuant  to 
general  disposition  statutes.  Counsel  for  the  Board  of 
Regents  has  consistently  responded  that  the  Board  has  the 
authority  to  make  such  dispositions  without  compliance 
with  those  requirements. 

Legal  counsel  for  the  Board  of  Regents  and  Commissioner  of 
Higher  Education  has  maintained  that  the  Board  of  Regents 
has  been  granted  constitutional  authority  to  sell  public 
lands  through  article  X,  section  9(2) (a)  of  the  Montana 
Constitution.  This  provision  provides  as  follows: 


15  The  unimproved  lots  on  West  Galena  in  Butte  were  appraised 
at  $7,500;  the  lots  were  sold  by  Montana  Tech  to  Jerry  Gless  for 
$4,500.  The  value  of  the  residence  at  628/630  West  Granite  was 
estimated  through  a  market  evaluation  in  1988  to  be  $17,000;  the 
home  was  sold  for  $4,000  in  1990.  The  residence  at  3  North 
Excelsior  was  appraised  in  1982  by  John  Wolf  at  $18,100  and  in  1983 
by  First  Bank  at  $40,000;  the  home  was  then  sold  in  1983  for 
$26,050.  The  value  of  the  Gibson  Ranch  was  estimated  in  three 
market  valuations  to  be  $365,000,  $360,000  and  $275,000.  The  ranch 
was  listed  by  Montana  State  University  for  $375,000;  it  was  sold  by 
the  Board  of  Regents  in  1994  to  Norman  Starr  for  $350,000. 
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The  government  and  control  of  the  Montana 
university  system  is  vested  in  a  board  of 
regents  of  higher  education  which  shall  have 
full  power ,  responsibility,  and  authority  to 
supervise,  coordinate,  manage  and  control  the 
Montana  university  system  and  shall  supervise 
and  coordinate  other  public  educational 
institutions  assigned  by  law. 

It  has  been  counsel's  consistent  legal  opinion  that  the 
definition  of  "state  lands"  contained  in  Mont.  Code  Ann. 

§  77-1-IOI  exempts  "university  lands"  from  this 
classification.  For  this  reason,  it  is  maintained  that 
"university  lands"  may  be  disposed  of  without  compliance 
with  the  statutory  procedures  governing  land  dispositions 
contained  within  Mont.  Code  Ann.  title  77.  This 
interpretation  was  the  basis  for  the  Commissioner  of  State 
Lands'  representation  to  MAES  in  1980  that  the  Land  Board 
did  not  have  jurisdiction  over  lands  used  for  experimental 
purposes  by  Montana  State  University. 

Counsel  for  the  Board  of  Regents  has  suggested  that  the 
limitations  placed  upon  the  disposition  of  public  lands 
found  in  article  X,  section  11(2)  are  properly  read  in  the 
disjunctive:  The  Board  of  Regents  may  dispose  of  public 
lands  provided  the  state  receives  full  market  value  for 
the  lands. 

The  reason  the  Board  of  Regents'  did  not  perform 
environmental  analysis  required  by  MEPA  is  unknown.  The 
Regents  have  adopted  policies  governing  compliance  with 
the  Montana  Antiquities  Act.  Similarly,  the  University 
System  has  acknowledged  the  application  of  the  Montana 
Procurement  Act  to  University  contracts  for  services.' 


IV.  Analysis  of  the  Board  of  Regents'  Compliance  With 

State  Law  Applicable  to  the  Disposition  of _ Public 

Lands 


A.  Authority  of  Board  of  Regents  to  Dispose  of 
Public  Lands 

Legal  analysis  of  the  authority  of  the  Board  of  Regents 
involves  two  related  questions:  (1)  whether  the  Board  of 
Regents  had  authority  to  dispose  of  public  lands,  and 
(2)  if  authority  to  dispose  of  lands  was  present,  whether 
that  authority  was  properly  exercised. 
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There  is  no  express  constitutional  or  statutory  authority 
for  the  Board  of  Regents  to  dispose  of  public  lands. 
Statutory  authority  to  dispose  of  land  was  not  granted  the 
Regents  by  the  legislature  until  1995. 16  The  existence 


16  In  response  to  the  Land  Board's  review  of  the  dispositions 
of  public  lands  at  Fort  Missoula  in  1994,  the  Land  Board  requested 
that  legislation  be  drafted  to  authorize  the  Board  of  Regents  to 
sell  certain  public  lands  under  specified  procedures,  subject  to 
review  by  the  Land  Board.  HB  351  was  drafted,  introduced,  and 
passed  by  the  54th  Montana  Legislature.  1995  Mont.  Laws,  ch.  370. 
Section  3  of  chapter  370  added  the  following  exemption  language  to 
the  definition  of  "state  lands"  found  in  Mont.  Code  Ann. 
§  77-1-101: 

lands  that  the  board  of  regents  of  higher  education  has 
authority  to  dispose  of  pursuant  to  20-25-307. 

Section  5  of  chapter  370  created  Mont.  Code  Ann.  §  20-25-307  which 
establishes  the  statutory  authority  and  procedures  under  which 
public  lands  may  be  sold  by  the  Board  of  Regents: 

Disposition  of  land.  (1)  The  board  of  regents  may  sell, 
exchange,  and  lease  land  and  grant  easements  and  licenses 
on  land  that : 

(a)  is  held  or  administered  by  the  board  of  regents 
or  the  system  and  that  is  held  by  the  state  for  the  use 
and  benefit  of  the  board  of  regents  or  the  system;  and 

(b)  was  not  granted  to  the  state,  the  board  of 
regents,  or  the  system  in  trust. 

(2)  The  board  of  regents  may  not  grant  an  estate  or 
interest  in  land  that  was  granted  to  the  state  in  trust 
for  the  support  and  benefit  of  the  system. 

(3)  In  disposing  of  any  estate  or  interest  in  land 
pursuant  to  subsection  (1) ,  the  board  of  regents  shall 
obtain  consideration  that  equals  or  exceeds  the  full 
market  value  of  the  land.  For  sales  and  exchanges,  full 
market  value  must  be  determined  by  the  board  of  regents 
after  an  appraisal  by  a  certified  or  licensed  appraiser. 

If  the  appraiser  determines  that  the  valuation  is  not 
complicated  and  estimates,  based  on  available  data,  that 
the  full  market  value  of  the  property  is  $10,000  or  less, 
the  board  of  regents  may  use  a  restricted  or  limited 
appraisal . 

(4)  Before  approving  an  exchange  of  land,  the  board 
of  regents  shall  give  the  public  notice  of  the  proposed 
exchange  and  an  opportunity  to  comment .  The  board  of 
regents  shall,  upon  request  of  any  person,  hold  a  public 
hearing  in  the  area  where  the  state  land  to  be  conveyed 
is  located.  Subject  to  subsection  (6)  ,  the  board  of 
regents  may,  after  review  of  the  comments,  approve  the 
exchange  if  it  determines  that  the  exchange  is  in  the 
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of  such  authority  for  purposes  of  this  analysis  must  be 
implied  from  article  X,  section  9  of  the  1972 
Constitution.17  In  the  1972  Constitutional  Convention 


best  interests  of  the  system. 

(5)  Prior  to  the  sale  of  land,  the  board  of  regents 
shall  prepare  a  request  for  proposals  to  purchase  the 
land  and  publish  public  notice  of  the  sale  once  a  week 
for  4  consecutive  weeks  in  a  newspaper  of  general 
circulation  published  in  the  county  where  the  land  is 
situated.  If  a  newspaper  is  not  published  in  that  county, 
notice  must  be  published  in  any  newspaper  of  general 
circulation  in  that  county.  The  notice  must  describe  the 
land  to  be  sold,  the  appraised  value  of  the  land,  the 
procedure  by  which  persons  may  obtain  the  request  for 
proposals,  the  terms  and  conditions  of  sale,  and  the 
criteria  upon  which  each  proposal  will  be  evaluated.  The 
sale  procedure  must  provide  reasonable  opportunity  for 
members  of  the  public  to  submit  proposals  to  purchase  the 
land.  The  board  of  regents  may  sell  the  land  only  if  it 
determines  that  the  sale  is  in  the  best  interests  of  the 
system.  If  the  board  of  regents  sells  the  land,  the  sale 
must  be  to  the  offeror  whose  proposal  the  board 
determines  to  be  the  most  advantageous  to  the  system, 
taking  into  consideration  the  price  and  the  other 
evaluation  criteria  listed  in  the  request  for  proposals. 

(6)  The  board  of  regents  may  sell  or  exchange  the 
land  only  if  it  first  requests  and  obtains  the  written 
concurrence  of  the  board  of  land  commissioners.  The  board 
of  land  commissioners  may  refuse  to  concur  if  it 
determines  that  the  sale  or  exchange  does  not  return  to 
the  state  full  market  value,  that  the  sale  procedure  did 
not  provide  the  public  a  reasonable  opportunity  to  submit 
proposals  to  purchase  the  land,  or  that  the  sale  or 
exchange  is  not  in  the  best  interests  of  the  state  or 
system . 

(7)  After  obtaining  written  concurrence  of  the 
board  of  land  commissioners  required  in  subsection  (6) , 
the  board  of  regents  shall  convey  the  land  by  deed, 
executed  by  the  presiding  officer  of  the  board  or  other 
person  designated  by  the  board,  without  covenants  of 
warranty . 

17  The  only  statutory  authority  of  the  Board  of  Regents 
remotely  applicable  to  public  lands  during  the  pendency  of  the  land 
dispositions  is  Mont.  Code  Ann.  §  20-25-301,  which  provides  in 
relevant  part  as  follows: 

Regents'  powers  and  duties.  The  board  of  regents  of 
higher  education  shall  serve  as  regents  of  the  Montana 
university  system,  shall  use  and  adopt  this  style  in  all 
its  dealings  with  the  university  system,  and: 
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this  section  was  proposed  by  the  Education  and  Public 
Lands  Committee  in  the  following  form: 

Section  11.  BOARD  OF  REGENTS  OF  HIGHER 
EDUCATION.  There  shall  be  a  board  of  regents  of 
higher  education,  a  body  corporate,  which  shall 
govern  and  control  the  academic,  financial,  and 
administrative  affairs  of  the  Montana  university 
system,  and  shall  supervise  and  coordinate  other 
pubic  educational  institutions  which  may  be 
assigned  by  law. 

II  1972  Mont.  Const.  Conv.  at  720.  The  proposal  was  a 
significant  departure  from  the  1889  Constitution  and  the 
subject  of  lengthy  and  spirited  debate  during  the  1972 
Constitutional  Convention.  VI  1972  Mont.  Const.  Conv.  at 
2049-2142.  The  ability  of  the  Regents  to  hold  and  sell 
property  was  referenced  early  in  the  debate,  when  Delegate 
Champoux,  Chairman  of  the  Education  and  Public  Lands 
Committee,  explained  what  his  Committee's  proposal 
granting  the  Regents  "body  corporate"  status  would  mean 

[i] It  generally  grants  right  to  purchase  or  sell 
property,  hold  title  to  property,  sue,  contract, 
adopt  a  seal,  and  so  forth. 

Id .  at  2052-53.  Body  corporate  status  was  a  controversial 
topic  in  the  ensuing  debate,  being  referenced  over  15 
times  by  delegates  in  various  contexts,  but  not  again  in 
connection  with  the  sale  of  land.  The  phrase  was 
eliminated  from  the  proposed  constitutional  section  prior 
to  its  adoption.  The  reason  for  its  elimination  was 
simply  that  there  were  too  many  concerns  about  its 
implications.  Even  Committee  Chairman  Champoux  eventually 
endorsed  a  substitute  provision  by  Delegate  Rollins  which 
deleted  the  phrase.  Id.  at  2117.  No  question  exists, 
therefore,  that  the  Constitutional  Convention  rejected  a 


(6)  must  have,  when  not  otherwise  provided  by  law, 
control  of  all  books,  record,  buildings,  grounds,  and 
other  property  of  the  system; 

(7)  must  receive  from  the  board  of  land 
commissioners,  from  other  boards  or  persons,  or  from  the 
government  of  the  United  States  all  funds,  incomes,  and 
other  property  the  system  may  be  entitled  to  and  use  and 
appropriate  the  property  for  the  specific  purpose  of  the 
grant  or  donation; 
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proposal  which  would  have  given  expressly  to  the  Regents 
what  they  now  contend  is  included  implicitly  in  article  X, 
section  9(2) (a) . 

Finally,  there  is  no  judicial  interpretation  of  article  X, 
section  9  with  regard  to  the  authority  of  the  Board  of 
Regents  to  dispose  of  public  land.  In  the  absence  of  such 
authority  and  in  view  of  the  Constitutional  Convention's 
action,  the  Regents'  position  concerning  their  authority 
under  that  provision  is  problematic.  Nonetheless,  for 
reasons  discussed  below,  resolution  of  this  question  is 
not  essential  to  the  legal  analysis  of  the  propriety  of 
the  disposition  of  public  lands  by  the  Board  of  Regents. 


B.  Exercise  of  Authority  to  Dispose  of  Public 
Lands;  Compliance  with  Constitutional  and 
Statutory  Requirements 

1  •  Article  X,  section  11  of  the  Montana 
Constitution 

Article  X,  section  11  provides  that  public  lands  may  only 
be  disposed  of  in  compliance  with  general  laws  and  after 
receipt  of  full  market  value.  This  constitutional 
provision  specifically  addresses  the  disposition  of  public 
lands.  Regardless  of  what  construction  is  placed  on 
article  X,  section  9,  the  specific  provision  within 
article  X,  section  11  would  control  over  a  less  specific 
provision  and  an  interpretation  that  achieved  a  reasonable 
result  would  be  favored.  Grossman  v ,  State  Dep't  of 
Natural  Resources,  209  Mont.  427,  682  P.2d  1319  (1984). 

The  Board  of  Regents'  reading  of  article  X,  section  *11 
that  public  lands  may  be  disposed  of  after  full  market 
value  is  received  leads  to  a  result  that  is  not  consistent 
with  the  constitution's  express  recognition  that  public 
lands  are  held  in  trust  for  the  people  of  Montana.  The 
Regents'  interpretation  permits  public  lands  to  be  sold  in 
a  private  sale  without  notice  to  the  public,  a  practice 
performed  by  the  Regents  in  several  of  the  sales  reviewed. 
This  result  is  contrary  to  a  basic  principle  governing  the 
disposition  of  public  property:  Sale  of  public  property 
should  be  conducted  openly  with  opportunity  for  those 
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interested  to  be  heard.  Stone  v.  Salt  Lake  City.  356  P.2d 
631  (Utah  1960)  . 18 

The  Regents  have  previously  argued  to  the  Montana  Supreme 
Court  that  article  X,  section  9  grants  them  a  high  degree 
of  autonomy  and  that  the  changes  in  the  1972  Constitution 
are  indicative  of  a  constitutional  intent  to  vest  complete 
control  of  the  university  system  in  the  Regents  to  the 
exclusion  of  the  legislative  and  executive  branches.  In 
Board  of  Regents  v.  Judge,  168  Mont.  433,  543  P.2d  1323 
(1975),  this  "fourth  branch  of  government"  theory  was 
rejected  by  the  Montana  Supreme  Court.  There  the  Regents 
challenged  two  legislative  enactments  of  the  Forty-fourth 
Legislature.  The  challenged  enactments  appropriated 
monies  to  the  university  system  for  the  biennium  in  ten 
line  items  with  various  restrictions  on  the  appropriation, 
including  the  Regents'  ability  to  expend  funds  in  excess 
of  the  appropriation  and  to  make  budget  amendments  without 
the  consent  of  a  legislative  finance  committee.  The  Court 
considered  the  separation  of  powers  doctrine,  the  general 
legislative  power,  the  legislative  power  of  appropriation, 
as  well  as  the  principle  of  the  Board  of  Regents' 
independence  established  under  the  1972  Constitution.  The 
Court  noted  that  all  of  the  provisions  of  the  constitution 
bearing  upon  the  same  subject  matter  are  to  receive 
appropriate  attention  and  be  construed  together.  The 
Court  declined  to  find  that  the  "Regents'  assertion  of 
autonomy  based  on  an  isolated  analysis  on  one  article  of 
Montana's  Constitution"  prevailed  over  the  legislative 
power  to  appropriate  in  all  instances.  168  Mont,  at 
448-49,  543  P.2d  at  1332.  While  the  Regents'  independence 
was  acknowledged,  the  Court  found:  "The  Regents  are  a 
constitutional  body  in  Montana  government  subject  to  the 
power  to  appropriate  and  the  public  policy  of  this  state." 
Id .  The  Court  concluded  that  the  powers  of  neither  the 
Regents  nor  the  legislature  could  be  exercised  or 
encroached  upon  by  the  other: 


18  The  principle  is  commonly  elaborated  upon  as  follows: 

It  is  fundamental  that  sales  of  public  property  must  be 
openly  and  fairly  conducted  ....  Statutes  governing 
the  sale  of  public  property  are  designed  to  secure  the 
most  beneficial  terms  for  the  public  body,  and  the  basic 
philosophy  underlying  these  statutes  is  that  economy  must 
be  secured,  extravagance  avoided,  and  opportunities  for 
fraud  or  favoritism  suppressed. 

Sulphur  Springs  Valiev  Elec.  Coop,  v.  City  of  Tombstone.  401  P.2d 

753,  757  (Ariz.  Ct .  App .  1965)  . 
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In  other  words,  the  conditioning  of  university 
system  appropriations  by  the  1975  Montana 
legislature  and  the  summary  procedure  for 
compliance  were  proper  exercises  of  its 
appropriation  powers  to  the  extent  the 
conditions  do  not  infringe  on  the  constitutional 
powers  granted  the  Regents.  This  means  the 
conditions  must  be  individually  scrutinized  to 
determine  their  propriety. 

168  Mont.  at  451,  543  P.2d  at  1333-34.  The  Court 
proceeded  to  scrutinize  the  legislative  enactments 
individually  and  concluded  that  certain  certification 
requirements  and  limitations  on  salaries  paid  to 
University  presidents  were  unconstitutional. 

As  the  Judge  opinion  concluded,  article  X,  section  9  may 
not  be  read  in  isolation.  The  constitutional  limitations 
within  article  X,  section  ll--that  no  public  land  may  be 
disposed  of  except  in  pursuance  of  general  laws  and  that 
public  lands  may  only  be  exchanged  for  private  land  which 
is  equal  in  area- -cannot  be  read  out  of  the  Constitution 
under  any  reasonable  interpretation.  Constitutional 
limitations  upon  the  disposition  of  public  lands  are  as 
applicable  to  the  Board  of  Regents  as  to  other  state 
entities  exercising  their  authority  to  convey  interests  in 
public  lands. 


2  .  Compliance  with  General  Laws  Providing 
for  the  Disposition  of  Public  Lands 

The  general  laws  providing  for  the  disposition  of  public 
lands  have  been  summarized  above.  No  laws,  during  the 
time  period  relevant  here,  granted  the  Board  of  Regents 
authority  to  convey  lands.  General  laws  govern  the 
situation  presented  by  the  Board  of  Regents'  actions  at 
issue--the  disposition  of  lands  no  longer  used  for 
institutional  purposes  by  the  University  System.  Mont. 
Code  Ann.  §  77-2-302(1),  enacted  in  1977,  provides  in 
relevant  part : 

Any  lands,  including  buildings,  formerly  used  as 
or  by  a  state  institution  which  are  no  longer 
used  for  institutional  purposes  may  be  disposed 
of  ...  in  such  manner  as  the  [land]  board, 
after  consultation  with  the  appropriate 
legislative  committee,  may  determine  to  be  in 
the  state's  best  interest. 
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The  statute  plainly  and  unambiguously  governs  all 
dispositions  of  lands  no  longer  used  by  state 
institutions.  The  term  "institutions"  may  be  given  its 
ordinary  meaning  which  includes  colleges  and 
universities.19  This  meaning  is  consistent  with  the 
several  constitutional  references  to  the  units  of  the 
University  System  as  "state  institutions."  See ,  e . q .  , 
1972  Mont.  Const.,  art.  X,  §  10.  ("The  funds  of  the 
Montana  University  System  and  all  other  state  institutions 
of  learning" ) . 

The  statute  is  plainly  a  general  law.  It  applies 
generally  to  the  disposition  of  lands  no  longer  used  by 
state  institutions.  The  legislative  history  of  the 
statute  is  entirely  consistent  with  the  proposition  that 
it  applies  to  disposition  of  surplus  lands  of  a  unit  of 
the  University  System,  just  as  it  does  to  the  disposal  of 
surplus  property  of  any  other  state  institution. 

The  Legislature  in  1977  considered  two  bills  addressing 
the  sale  of  institutional  lands:  HB  726  directed  the  Land 
Board  to  transfer  the  territorial  prison  at  Deer  Lodge  to 
the  City  of  Deer  Lodge  for  a  consideration  of  $1,  and 
HB  494  was  the  legislative  vehicle  for  Mont.  Code  Ann. 
§  77-2-302.  A  hearing  on  HB  494  was  conducted  by  the 
House  State  Administration  Committee  on  February  7,  1977. 
The  minutes  reflect  the  following: 

HB  494 -Rep .  Gerke,  sponsor- -This  bill  allows  the 
state  to  sell  any  institution  no  longer  used  as 
such.  .  . 

BOB  LOHN,  Governor's  Staff  Attorney- -This  is  a 
legal  step  necessary  to  firm  up  our  state.  We 
have  no  way  to  deal  with  buildings  when  the 


19  Black's  Law  Dictionary  (6th  ed.  1990)  defines  the  term  as 
follows : 

An  establishment,  especially  one  of  eleemosynary  or 
public  character  or  one  affecting  a  community.  An 
established  or  organized  society  or  corporation.  It  may 
be  private  in  its  character,  designed  for  profit  to  those 
composing  the  organization,  or  public  and  charitable  in 
its  purposes,  or  education  (e.g.  college  or  university) . 

Id .  at  800.  "Institution"  has  been  interpreted  as  being  synonymous 
with  "university."  Syndicate  Building  Corp .  v.  City  University  of 
New  York.  607  N.Y.S.2d  551,  553  (N.Y.  Ct .  Cl.  1993);  In  re  Durand. 
87N.E.  677,  678  (N.Y.  1909);  Nobles  County  v.  Hamline  University, 
48  N.W.  1119  (Minn.  1891) . 
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state  no  longer  uses  them  as  institutions.  This 
bill  enables  the  state  to  dispose  of  them.  .  .  . 

We  want  these  options  available  to  all 
institutions  as  the  state's  needs  change.  This 
bill  provides  several  protections.  It  has  to 
have  ceased  to  be  an  institution;  and  it  has  to 
be  a  decision  by  the  state  land  board. 

House  State  Administration  Committee  minutes  of  February 
7,  1977  at  1.  The  Commissioner  of  State  Lands  submitted 
testimony  to  the  Senate  hearing  on  HB  726 #  noting: 

HB  726  appears  to  be  a  special  law  rather  than  a 
general  law.  .  .  .  The  Department  notes  that  HB 

494,  also  being  considered  by  this  Committee 
today,  would  be  a  general  law  if  enacted. 

Minutes,  Senate  State  Administration  Comm.  Mar.  16,  1977, 
Attach.  2.  The  minutes  of  the  Senate  hearing  on  HB  494 
reflect : 

Representative  Gerke,  District  62,  stated  the 
bill  is  to  provide  for  the  sale  of  institutions 
no  longer  in  use  by  the  state.  He  further 
stated  this  bill  was  most  specifically  aimed  at 
the  sale  of  the  former  Children's  Home  in  Twin 
Bridges  but  would  apply  to  other  sites  as 
indicated . 

Id .  at  1.  The  Commissioner  of  State  Lands  submitted 
testimony  on  HB  494  that  provided: 

The  bill  is  not  designed  for  any  one  particular  . 
institution.  At  the  present  time,  the  Board  of 
Land  Commissioners  is  faced  with  responsibility 
for  dealing  with  a  former  children's  center,  the 
old  prison  (if  and  when  it  is  no  longer  used  for 
prison  purposes) ,  and  the  state  fairgrounds  near 
Helena . 

Id .  ,  Attach.  3.  The  legislative  history  supports  the 
recognition,  apparent  from  the  actual  language  of  Mont. 
Code  Ann.  §  77-2-302,  that  the  legislature  intended  the 
statute  to  be  of  general  applicability  to  "all 
institutions."  Legislators  were  apprised  of  the  fact  that 
lands  such  as  the  Lewis  and  Clark  County  fairgrounds  would 
be  included  within  its  applicability;  the  statute  was  not 
intended  to  apply  only  to  correctional  institutions 
administered  by  the  former  Department  of  Institutions. 
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Great  reliance  has  been  placed  on  the  definition  of  "state 
lands"  found  within  Mont.  Code  Ann.  §  77-1-101(7)  (1993) 
and  its  "university  lands"  exemption.  As  set  forth  above, 
the  exemption  language  contains  two  qualifiers:  (1)  the 
lands  must  be  used  by  the  institution;  and  (2)  the  lands 
must  be  the  property  of  the  institution. 

Assuming  for  purposes  of  discussion  that  certain  lands 
were  the  property  of  a  particular  institution,  when  such 
lands  were  used  by  the  institution  for  buildings,  campus 
grounds  or  experimental  purposes,  they  could  not  be 
classified  as  "state  lands."  The  practical  and  legal 
consequences  of  this  status  is  that  the  Land  Board  could 
not  exercise  its  general  authority  under  Mont.  Code  Ann. 

§  77-1-202(1)  over  the  lands.  This  statutory  system  is  a 
reasonable  regimen  for  the  University  System  and  other 
state  entities  with  specific  public  goals  and  purposes. 
Its  obvious  intent  is  to  ensure  that  the  Land  Board's 
administration  of  "state  lands"  will  not  conflict  with  the 
specific  management  and  administration  objectives  of  state 
entities . 

The  decision  of  a  state  agency  to  dispose  of  lands  no 
longer  useful  for  its  purposes  eliminates  the  potential 
conflict  of  Land  Board  oversight.  At  that  point  the  real 
property  becomes  state  land  by  operation  of  title  77 
statutes;  the  Land  Board's  expertise  and  duty  to 
administer  disposition  procedures  mandated  by  the 
legislature  come  into  play  to  ensure  that  all  surplus  real 
property  is  disposed  of  openly  and  fairly.  Thus,- 
regardless  of  ownership,  possession,  and  management  of 
real  property  by  a  state  agency- -absent  specific  statutory 
authority  to  the  contrary- -the  decision  to  dispose  .of 
surplus  real  property  no  longer  used  by  an  institution 
invokes  the  authority  of  the  Land  Board  over  state  lands. 

Given  this  analysis,  the  question  of  ownership  of  the 
lands  held  by  the  University  System  is  not  determinative. 
Nonetheless,  the  overwhelming  majority  of  jurisdictions 
that  have  addressed  the  question  have  found  that  ownership 
of  real  property  held  by  a  university  or  Board  of  Regents 
remains  in  the  state.  The  creation  of  a  "body  corporate" 
or  "body  politic"  to  manage  and  control  a  university 
system  with  power  to  hold  and  sell  property  does  not  alter 
the  recognition  that  ownership  of  university  lands  remains 
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in  the  state.20  The  general  rule  has  particular 
applicability  in  Montana  where  all  lands  acquired  by  the 
State  are  declared  by  our  constitution  to  be  public  lands 
held  in  trust  for  the  people.  Mont.  Const.,  art.  X, 
§  11(1)  .  By  statute,  the  State  is  recognized  as  the  owner 
of  all  real  property  conveyed  or  transfered  to  the  state. 
Mont.  Code  Ann.  §  70-1-201. 21 


20  State  v.  University  of  Alaska.  624  P.2d  807  (Alaska  1981) 

(lands  granted  to  the  state  for  the  use  and  benefit  of  the 
University  of  Alaska,  a  body  corporate,  "belong"  to  the  state) ; 
Southern  Illinois  University  v.  Booker ,  425  N.E.2d  465  (Ill.  App . 
Ct .  1981)  (property  of  university,  a  body  politic,  though  held  by 
board  of  trustees,  belonged  to  state  and  any  equitable  interest 
created  in  university  was  held  by  state) ;  Coleman  v,  Whipple. 
2  So.  2d  566,  567  (Miss.  1941)  (although  universities  and  colleges 
were  created  as  body  politics,  their  property  is  owned  by  the 
state) ;  Silver  City  Consol.  Sch.  Dist.  No.  1  v.  Board  of  Regents. 
401  P.2d  85,  100  (N.M.  1965)  (although  declared  by  statute  to  be  a 
body  corporate,  the  Board  of  Regents  of  New  Mexico  Western  College 
"is  not  separate  or  independent  of  the  state,  and  even  in  the 
vesting  of  title  in  it  of  public  lands  and  buildings,  they 
nevertheless  remain  the  property  of  the  state");  Matter  of 
University  of  North  Carolina.  268  S.E.2d  472,  479  (N.C.  1980)  (the 
University  of  North  Carolina,  a  body  politic,  is  an  agency  of  the 
State  and  property  owned  by  the  university  is  in  effect  owned  by 
the  State);  Walsh  v.  University  of  Texas.  169  S.W.2d  993  (Tex.  Civ. 
App.  1942)  (property  belonging  to  the  University  of  Texas  is  the 
property  of  the  state) ;  Ross  v.  Trustees  of  University  of  Wyoming. 
228  P.  642,  651  (Wyo.  1924)  (the  university,  though  declared  by 

statute  to  be  a  body  corporate,  is  so  much  a  dependent  part  of  the 
state  that  even  upon  a  vesting  of  title  the  lands  remain  the  lands 
of  the  state)  .  Conversely,  it  has  been  held  in  Wisconsin  when  real 
estate  is  exclusively  owned  by  the  Board  of  Regents,  a  body 
corporate,  the  state  has  no  interest  per  se  in  such  real  estate. 
Glendale  Development.  Inc,  v.  Board  of  Regents,  106  N.W.2d  430 
(Wis .  1961)  . 

21  Mont.  Code  Ann.  §  70-1-202  provides: 

Property  of  the  state  -  what  included.  The  state  is  the 
owner  of : 

(1)  all  land  below  the  water  of  a  navigable  lake  or 
stream; 

(2)  all  property  lawfully  appropriated  by  it  to  its  own 
use ; 

(3)  all  property  dedicated  or  granted  to  the  state;  and 

(4)  all  property  of  which  there  is  no  other  owner. 

A  grant  is  defined  in  Mont.  Code  Ann.  §  70-1-507: 
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In  summary,  the  Board  of  Regents  should  have  complied  with 
the  general  laws  of  Montana  governing  the  disposition  of 
lands  no  longer  used  by  institutions.  The  decision  to 
dispose  of  lands  managed  and  held  by  the  University  System 
should  have  invoked  the  jurisdiction  of  the  Land  Board  to 
dispose  of  state  lands.  Lands  acquired  and  held  by  the 
University  System  are  the  property  of  the  State. 


3  .  Compliance  with  Statutes  Collaterally 

Governing  the  Disposition  of  Public  Lands 

The  requirements  of  the  MEPA  have  been  set  forth  above. 
The  Board  of  Regents  did  not  conduct  environmental 
analysis  of  its  proposed  actions.  The  Board  of  Regents' 
lack  of  compliance  with  MEPA  may  be  attributed  to  the 
perception  that  either  it  was  not  bound  by  the  Act's 
provisions  or  that  the  proposed  actions  would  not  have  a 
significant  impact  upon  the  human  environment. 

MEPA  is  applicable  to  all  state  agencies  and  the  Board  of 
Regents  and  the  University  System  are  not  exempted  from 
its  provisions.  See  Mont.  Code  Ann.  §  75-1-201(2) .  The 
Board  has  not  previously  asserted  that  it  is  not  a  state 
agency  for  purposes  of  MEPA.  In  at  least  one  other  state 
with  a  state  environmental  policy  act  applicable  to  public 
agencies,  the  Regents  and  State  Board  of  Education  have 
not  challenged  the  general  applicability  of  the  act  to 
their  actions .  See  Laurel  Heights  Imp.  Ass'n  v.  Regents. 
764  P . 2d  278  (Cal.  1988);  Fullerton  Joint  U.  High  School- 
v.  State  Bd.  of  Educ . .  654  P.2d  168  (Cal.  1982) . 

State  agencies  complying  with  MEPA  provisions  do  not  have 
the  discretion  to  forego  all  environmental  analysis  if  it 
is  determined  their  actions  will  not  have  a  significant 


A  transfer  in  writing  is  called  a  grant  or  conveyance  or 
bill  of  sale.  The  term  "grant,"  in  this  part,  includes 
all  those  instruments  unless  it  is  specially  applied  to 
real  property. 

The  term  is  defined  by  Black's  Law  Dictionary  (6th  ed.  1990)  as: 

To  bestow;  to  confer  upon  some  one  other  that  the  person 
or  entity  which  makes  the  grant.  To  bestow  or  confer, 
with  or  without  compensation  ....  A  conveyance;  i.e. 
transfer  of  title  by  deed  or  other  instrument. 

Id .  at  699  (citations  omitted)  .  The  statutory  definition  of  state 
ownership  is  therefore  applicable  to  all  lands  acquired  by  the 
state  through  a  transfer  of  title  or  other  conveyance. 
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impact  on  the  environment.  Environmental  analysis  is 
necessary  to  determine  whether  an  action  is  a  "major 
action"  that  will  "significantly"  affect  the  quality  of 
the  human  environment  for  purposes  of  Mont.  Code  Ann. 
§  75-1-201  .  Having  not  completed  this  analysis,  the  Board 
of  Regents  is  unable  to  document  any  contention  that  its 
actions  in  disposing  of  public  lands  did  not  significantly 
affect  the  environment.  The  failure  of  a  state  agency  to 
prepare  environmental  analysis  pursuant  to  a  state 
environmental  policy  act  similar  to  MEPA  has  been  found  to 
invalidate  an  underlying  timber  sale  contract.  Noel  v. 
Cole,  655  P . 2d  245  (Wash.  1982). 

The  Montana  Antiquities  Act  requires  state  agencies  that 
make . decisions  concerning  the  disposal  of  state  land  to 
consider  methods  and  procedures  to  ensure  the 
identification  and  protection  of  heritage  properties  and 
paleontological  remains.  Mont.  Code  Ann.  §  22-3-424(2). 
The  disposition  of  property  containing  heritage  properties 
and  paleontological  remains  is  not  prohibited;  the  state 
agency  must  only  consider  identification  and  protection 
methods  and  procedures.  There  is  no  indication  that  the 
Board  of  Regents  considered  whether  the  public  lands  they 
disposed  of  contained  heritage  properties  or 
paleontological  remains. 

Finally,  the  Board  of  Regents  disposed  of  property  at  667 
and  655  East  Beckwith  using  the  services  of  Gillespie 
Realty  Company.  These  services  were  obtained  following  an 
August  29,  1990  solicitation  for  services  from  the 
University  of  Montana  to  Gillespie.  The  solicitation 
offered  "to  pay  a  selling  fee  of  4%  on  the  residential 
houses  and  5-o  on  land.  "  Gillespie  Realty  Company  records 
show  that  the  following  commissions  were  paid  their  firm: 

November  12,  1990  -  667  East  Beckwith:  $4,308.00 

January  15,  1991  -  655  East  Beckwith:  $3,586.00 

Total  commission  paid:  $7,894.00 

The  services  were  obtained  in  the  absence  of  a  request  for 
competitive  bids  as  required  by  the  Montana  Procurement 
Act.  Mont.  Code  Ann.  §  18-4-302. 
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V. 


Contract  Law 


A.  Validity  of  Contracts 

From  the  foregoing  discussion,  it  is  our  conclusion  that 
there  have  been  significant  legal  flaws  in  the  disposition 
of  public  lands  by  the  Board  of  Regents.  The  Board  did 
not  exercise  their  purported  constitutional  authority  to 
dispose  of  public  lands  consistent  with  the  Montana 
Constitution  and  state  statutes.  Most  significantly,  the 
Board  of  Regents  did  not  have  the  Land  Board  conduct  the 
sales  and  exchanges  pursuant  to  general  laws  and  and  did 
not  conduct  environmental  analysis  pursuant  to  MEPA.  This 
section  will  address  the  legal  effect  of  these 
circumstances  on  the  underlying  contracts. 

Public  contract  law  in  Montana  recognizes  that  when  a 
public  agency  with  legal  authority  to  dispose  of  public 
lands  violates  statutory  procedures  governing  disposition, 
the  agency  is  acting  outside  its  authority  and  the  deed  is 
void.  Norman ,  182  Mont,  at  444,  597  P.2d  at  719;  Hames, 
123  Mont,  at  484,  215  P.2d  at  958;  Boorman,  109  Mont,  at 
133,  94  P .  2d  at  203  ;  Franzke,  76  Mont,  at  159,  245  P.2d  at 
964.  These  decisions  are  consistent  with  general 
principles  and  theory  of  contract  law. 

A  general  principle  is  that  contracts  for  the  sale  of  land 
which  violate  statutory  or  constitutional  provisions  are 
void.  91  C.J.S  Vendor  &  Purchaser  §  73b  (1955)  .  The 
Restatement  of  the  Law  of  Contracts,  §  580  (1932) ,  states 
any  bargain  is  illegal  if  either  the  formation  or  the 
performance  thereof  is  prohibited  by  constitution  or 
statute.  The  Restatement  (Second)  of  the  Law  of  Contracts 
§  178  at  6  (1981) ,  incorporating  §  580  from  the  earlier 
Restatement,  states: 

A  promise  or  other  term  of  an  agreement  is 
unenforceable  on  grounds  of  public  policy  if 
legislation  provides  that  it  is  unenforceable  or 
the  interest  in  its  enforcement  is  clearly 
outweighed  in  the  circumstances  by  a  public 
policy  against  the  enforcement  of  such  terms. 

Public  policy  as  a  basis  of  illegality  is  discussed  in 
§  1375  of  6A  Corbin  on  Contracts  at  15  (1962)  ,  as  follows: 
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Constitutions  and  statutes  are  declarations  of 
public  policy  by  bodies  of  men  authorized  to 
legislate.  It  is  the  function  of  the  courts  to 
interpret  and  apply  these,  so  far  as  they  go  and 
so  far  as  they  are  understandable.  Some  judges 
have  thought  that  they  must  look  solely  to 
constitutions  and  statutes  and  to  earlier 
decisions  interpreting  and  applying  them  as  the 
sources  from  which  they  may  determine  what 
public  policy  requires.  This  is  far  from  true, 
even  though  these  are  the  sources  that  are  first 
to  be  considered  and  that  often  may  be 
conclusive . 

These  principles  are  codified  in  Montana  by  Mont.  Code 
Ann .  §  28-2-701: 

What  is  unlawful.  That  is  not  lawful  which  is: 

(1)  contrary  to  an  express  provision  of  law; 

(2)  contrary  to  the  policy  of  express  law, 
though  not  expressly  prohibited;  or 

(3)  otherwise  contrary  to  good  morals. 

The  dispositions  of  public  land  by  the  Board  of  Regents 
without  Land  Board  involvement  were  actions  outside  their 
authority  and  contrary  to  express  law  and  the  public 
policy  of  Montana.  The  contracts  underlying  the 

dispositions,  performed  without  Land  Board  participation, 
were  contracts  the  Board  of  Regents  was  without  authority 
to  make.  Such  contracts  are  generally  held  to  be 
unenforceable,  void,  and  ultra  vires.  As  best  summarized 
in  a  public  contract  opinion  of  the  Washington  Supreme 
Court : 

A  contract  in  conflict  with  statutory 
requirements  is  illegal  and  unenforceable  as  a 
matter  of  law.  In  addition,  a  government 
contract  beyond  an  agency's  authority  is  void 
and  unenforceable.  Even  where  a  contract  is 
within  an  agency's  substantive  authority, 
failure  to  comply  with  statutorily  mandated 
procedures  is  ultra  vires  and  renders  the 
contract  void. 

Failor's  Pharmacy  v .  Department  of  Social  and  Health 

Serv .  ,  886  P.2d  147,  153  (Wash.  1994)  (citations  omitted)  ; 
see  also  Chemical  Bank  v.  Washington  Pub,  Power  Supply 
Sys . ,  666  P.2d  330,  342  (Wash.  1993)  ("As  a  general  rule, 
the  unauthorized  contracts  of  governmental  entities  are 
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rendered  void  and  unenforceable  under  the  ultra  vires 
doctrine " )  . 22 

Other  jurisdictions  have  reached  similar  conclusions  in 
cases  dealing  specifically  with  the  acquisition  and 
disposition  of  public  land  in  contravention  of 
constitutional  and  statutory  laws.  See  Arizona  Board  of 
Regents  v.  Main  Street.  891  P.2d  889  (Ariz.  Ct .  App .  1994) 
(an  offer  to  purchase  public  lands  that  contains  material 
deviations  from  the  advertised  bidding  specifications 
mandated  by  statute  is  void  ab  initio  and  can  never  be  the 
basis  for  an  agreement);  Murphy  v.  State,  181  P.2d  336 
(Ariz.  1947)  (where  state  conveyed  deed  and  its  officers 
were  not  authorized  by  law  in  the  first  instance  to  deed 
away  its  land  the  deed  was  a  nullity)  ;  State  ex  rel . 
Francis  v.  Murphy,  210  N.W.  53  (N.D.  1926)  (statute  which 
directed  state  board  to  convey  lands  acquired  by 
Agricultural  Experiment  Station  from  private  party  for 
educational  purposes  to  county  without  consideration 
contravened  constitutional  provision  limiting  disposition 
and  held  unconstitutional) ;  Penner  v.  State  Comm'rs  of 
Land  Office.  302  P.2d  144  (Okla.  1956)  (the  sale  of  a 
mineral  interest  by  the  commissioners  was  beyond  their 
authority  and  such  acts  were  ultra  vires)  ;  City  of  Lebanon 
v.  Baird,  756  S.W.2d  236  (Tenn.  1988)  (contract  between 
city  and  property  owner  for  purchase  of  owner's  land  was 
ultra  vires  where  city  failed  to  enact  ordinance  required 
by  charter) ;  Wilson  v.  County  of  Calhoun.  489  S.W.2d  393 
(Tex.  1972)  (a  conveyance  of  land  made  by  a  county  in  any 
mode  other  than  that  prescribed  by  the  statute  is  void)  ;• 


22  The  term  ultra  vires  has  been  employed  to  mean  many 
different  things.  According  to  its  strict  and  true  construction, 
it  is  a  contract  which  is  not  within  the  power  of  a  public 
corporation  to  make  under  any  circumstances  or  for  any  purpose. 
10  McOuillin  Municipal  Corporations  §  29.10  (3d  ed.  1990)  .  This  is 
the  context  in  which  it  is  used  here--i.e.,  regardless  of  the 
purported  implied  constitutional  authority  to  dispose  of  public 
lands,  the  Board  of  Regents  was  without  authority  under  any 
circumstances  to  enter  a  disposition  contract  without  complying 
with  the  general  laws  of  the  state.  See  73B  C.J.S.  Public  Lands  § 
189  at  41  (1983)  ("A  patent  or  grant  may  be  void  if  the  officer  who 
issued  it  had  no  authority  to  do  so,  or  if  it  was  issued  without 
authority  of  law,  or  without  compliance  with  state  law  as  to 
procedural  requirements") ;  City  of  Lebanon  v.  Baird,  756  S.W.2d  236 
(Tenn.  1988)  (municipal  action  may  be  declared  ultra  vires  for 
either  of  two  reasons- -because  action  was  wholly  outside  scope  of 
city's  authority  under  charter  or  statute,  or  because  action  was 
not  undertaken  consistent  with  mandatory  provisions  of  its  charter 
or  statute) . 
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Noel  v .  Cole ,  655  P.2d  375  (Wash.  1982)  (while  department 
did  not  lack  substantive  authority  to  enter  into  timber 
sale  contract,  sales  contract  was  ultra  vires  by  virtue  of 
department's  failure  to  comply  with  environmental 
statutes);  Samsell  v.  State  Line  Dev.  Co..  174  S.E.2d  318 
(W.  Va .  1970)  (state  is  not  bound  by  unauthorized  acts  by 
its  officers  in  transferring  title  to  tract  of  land; 
underlying  lease  was  ultra  vires  and  void) . 


B.  Application  of  the  Doctrine  of  Equitable  Estoppel 

The  invalidity  of  public  contracts  often  involves 
consideration  of  the  doctrine  of  equitable  estoppel.  The 
Montana  deeds  in  question  were  conveyed  to  purchasers  who 
relied  on  their  validity  in  making  substantial 
improvements  of  the  real  property.  Furthermore,  the 
actions  and  inactions  of  public  employees  have  caused  the 
contracts  to  be  unenforceable  and  underlying  deeds  to  be 
void.  It  may  appear  inequitable  to  allow  the  State,  which 
has  received  the  benefit  of  the  bargains  struck,  to  take 
the  position  that  the  deeds  are  not  valid. 

In  1991  the  Montana  Supreme  Court  reviewed  its  prior  case 
law  regarding  the  doctrine  of  equitable  estoppel  and 
summarized  the  applicable  principles  and  elements: 

Estoppel  is  a  principle  of  equity  .... 

[E] quity  will  grant  relief  sought  when  in  view 
of  all  the  circumstances  to  deny  it  would  permit 
one  of  the  parties  to  suffer  a  gross  wrong  at 
the  hands  of  the  other  party  who  brought  about 
the  condition.  .  .  .  Estoppel  is  not  favored  and 
will  only  be  sustained  upon  clear  and  convincing 
evidence . 

Dagel  v.  City  of  Great  Falls.  250  Mont.  224,  235,  819  P.2d 
186,  193  (1991).  The  application  of  the  doctrine  of 
equitable  estoppel  to  governmental  entities  is  looked  upon 
by  courts  with  disfavor.  The  doctrine  will  be  applied 
only  in  exceptional  circumstances  or  where  there  is 
manifest  injustice.  Timberland  Resources,  Inc,  v.  Vaught. 
227  Mont.  247,  251,  738  P.2d  1277,  1280  (1987);  Chennault 
v.  Sager,  187  Mont.  455,  461,  610  P.2d  173,  176  (1980); 
City  of  Billincrs  v.  Pierce.  117  Mont.  255,  266,  161  P.2d 
636,  640  (1945)  . 
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Application  of  the  doctrine  of  equitable  estoppel  can  have 
a  deleterious  effect  on  the  application  of  public  law 
designed  to  protect  the  public  interest.  For  this  reason 
a  general  rule  has  evolved  that  the  government  will  not  be 
estopped  for  the  unauthorized  acts  of  its  agents.  Norman, 
182  Mont,  at  446,  597  P.2d  at  718;  West  v.  Minneapolis 
Mining  &  Smelting  Co. ,  68  Mont.  253,  262,  217  P.  342,  344 
(1923) .  It  has  also  been  said  that  estoppel  may  not  be 
applied  against  a  governmental  entity  where  such  estoppel 
would  require  violation  of  the  law.  Calmat  of  Arizona  v. 
Miller,  836  P.2d  1010,  1021  (Ariz.  Ct .  App .  1992) 
(equitable  estoppel  does  not  apply  to  state  if  claim  is 
based  upon  an  ultra  vires  or  illegal  act  of  a  government 
official) .  It  is  often  stated  that: 

a  member  of  the  public  who  deals  with  a 
governmental  agency  and  profits  thereby  is 
responsible  for  knowing  whether  the  person  he  is 
dealing  with  has  the  authority  to  contract  away 
public  property. 

Schaefer  v.  Anne  Arundel  County,  Maryland,  17  F.3d  711, 
714  (4th  Cir.  1994)  ;  see  also  First  Equity  Corp .  of 
Florida  v.  Utah  State  University,  554  P.2d  887,  892  (Utah 
1975)  (stockbroker  investing  funds  of  the  university  did 
so  at  his  own  peril  and  is  charged  with  knowledge  that  the 
contract  is  ultra  vires  and  unenforceable.  "If  the 
enforcement  of  this  rule  at  times  appears  harsh,  it  is  a 
matter  for  the  State  Legislature  to  correct") . 

Other  bars  exist  to  the  application  of  the  doctrine  of 
estoppel  to  the  particular  circumstances  presented. 
First,  the  Montana  Supreme  Court  has  endorsed  a  restricted 
use  of  the  doctrine  in  cases  involving  the  disposition  of 
public  lands: 

It  is  generally  conceded  that  while  estoppel  may 
be  effected  against  State  government,  it  may  not 
be  asserted  where  it  would  interfere  with  the 
protection  of  the  public's  interest  in  lands. 

The  United  States  Supreme  Court  has  indicated 
that  the  government's  efforts  to  enforce  and 
maintain  a  policy  respecting  lands  held  in  trust 
for  the  people  stand  on  a  different  plane  from 
an  ordinary  suit  to  regain  title  or  remove  a 
cloud  upon  it. 

Norman,  182  Mont,  at  446,  597  P.2d  at  719  (citations 
omitted) . 
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Second,  the  elements  of  estoppel  must  be  pleaded  in 
reference  to  their  statutory  basis,  Mont.  Code  Ann. 
§  26-1-601.  In  reference  to  this  statute,  the  Montana 
Supreme  Court  has  endorsed  six  essential  elements 
necessary  to  constitute  an  equitable  estoppel.  One  such 
element  is  "conduct,  acts,  language,  or  silence  amounting 
to  a  representation  or  a  concealment  of  material  facts .  11 

Dagel  v. _ City  of  Great  Falls.  250  Mont.  224,  234-35, 

819  P.2d  186,  192-93  (1991)  .  The  circumstances  presented 
by  the  representations  of  law  by  the  Department  of  State 
Lands  and  representations  by  the  Board  of  Regents  to 
purchasers  of  public  property  and  other  state  agencies  as 
to  their  purported  authority  to  sell  land^  are  not 
representations  of  material  facts,  but  representations  of 
law.  Where  representations  relied  upon  concern  questions 
of  law,  rather  than  questions  of  fact,  the  doctrine  of 
estoppel  has  been  found  inapplicable.  Concerned  Land 
Owners  v.  King  County,  827  P.2d  1017,  1022-23  (Wash.  Ct . 
App.  1992);  Chemical  Bank  v.  Washington  Pub.  Power  Supply 
Sys  .  ,  691  P  .2d  524,  542  (Wash.  1984)  .  Representations  by 
a  public  attorney  were  found  not  to  estop  the  State  of 
Montana  on  other  grounds  in  Jackson  v ,  State.  181  Mont 
257,  267,  593  P.2d  432,  437  (1979). 

It  has  been  suggested  that  the  Land  Board's  silence  or 
acquiescence  regarding  the  practices  of  the  Board  of 
Regents  would  preclude  the  Land  Board  from  adopting  an 
inconsistent  position  at  this  time.  This  issue  has  been 
raised  and  rejected  in  the  context  of  estoppel  defenses. 
State  inaction  or  silence  does  not  constitute  an 
inconsistent  admission,  statement  or  act  to  equitably 
estop  the  state  from  asserting  its  ownership  interest. 
Pioneer _ National  Title  Insurance  Company  v.  State.  6  95 

P.2d  996  (Wash.  Ct .  App.  1985)  ;  Plateau  Minina  v ,  Utah 

Div.  of  State  Lands.  802  P.2d  720  (Utah  1990) . 

In  the  1939  Boorman  opinion,  discussed  above,  our  Supreme 
Court  summarily  rejected  an  equitable  laches  defense 
asserted  by  the  Land  Board  due  to  the  passage  of  time: 

We  are  not  greatly  impressed  with  petitioners' 
contention  that  all  the  equities  are  with  them, 
when  twenty-eight  years  elapsed  after  the 
contract  was  made  before  any  relief  was  sought. 

Any  equities  involved  must  give  precedence  to 
the  more  vital  question  of  observance  of 
constitutional  provisions,  and  from  that 
standpoint  alone  this  controversy  must  be 
determined . 
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The  sale  is  clearly  void  and  "time  does  not  cure 
a  void  act . " 

Boorman,  109  Mont,  at  133-34,  94  P.2d  at  203-04,  quoting 
from  Mont.  Code  Ann.  §  1-3-230. 


C.  Ratification  of  Ultra  Vires  Contracts 

It  is  commonly  stated  that  there  can  be  no  ratification  of 
a  void  or  ultra  vires  contract;  numerous  reported 
decisions  have  so  held.  See ,  e  .g.  ,  East  Peoria  Waterworks 
v.  Board  of  Trustees,  434  N.E.2d  781,  783  (Ill.  App .  Ct . 
1982)  (contract  between  city  and  college  for  water 
services  was  void  under  statute  and  could  not  be 
ratified);  Blevins  v.  Board  of  County  Comm'rs,  834  P.2d 
1344,  1351  (Kan.  1992)  (contract  which  was  beyond  the 
scope  of  the  county's  power  or  not  executed  in  compliance 
with  statutes  is  void  and  may  not  be  made  lawful  by 
ratification  or  estoppel) .  As  a  general  matter  an  ultra 
vires  contract  cannot  be  ratified  by  any  action  of  the 
corporation  or  agency  that  acted  outside  its  authority. 
10A  McOuillin  Municipal  Corporations  §  29.104.30,  at  67 
(3d.  ed.  1990)  (municipality  cannot  ratify  a  contract  that 
it  was  not  legally  permitted  to  enter  into) . 

Although,  ordinarily,  contracts  that  are  void  cannot  be 
revived,  this  rule  does  not  apply  to  legislative- 
ratification  of  ultra  vires  contracts.  To  the  contrary, 
the  general  rule  is  that, 

provided  it  had  the  power  to  authorize  the 
making  of  the  contract  in  the  first  instance, 
the  legislature  of  the  state  has  power  to 
legalize  or  ratify  an  ultra  vires  contract 
entered  into  by  a  municipal  corporation  for  a 
public  purpose,  and  when  thus  ratified  the 
contract  will  be  valid  and  binding. 

10A  McOuillin  Municipal  Corporations  §  29.109,  at  88  (3d 
ed.  1990);  see  also  73B  C.J.S.  Public  Lands  §  188  (1983) 
("In  general,  a  state  legislature  may,  by  statute,  confirm 
a  deed  or  grant  of  public  land  which  was  absolutely  void 
at  the  time  of  confirmation,  if  the  vested  rights  of  third 
persons  are  not  thereby  divested,  and  a  sale  invalid  when 
made,  but  subsequently  validated,  is  as  valid  as  through 
authorized  when  made") . 
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The  Montana  Supreme  Court  has  endorsed  the  application  of 
legislative  ratification: 

This  is  simply  the  application  of  the  principle 
that  it  is  within  the  power  of  the  Legislature 
to  give  force  and  effect  to  an  act  which,  but 
for  irregularity,  would  have  been  valid, 
provided  it  could,  in  advance,  have  authorized 
the  act  to  be  done. 

Scilley  v .  Red  Lodge -Rosebud  Irr.  Dist..  8  3  Mont.  2  82, 
300,  272  P.  543,  551  (1928),  quoting-  from  1  Dillon  on 

Municipal  Corporations  at  124  (5th  ed.).  The  Montana 
Supreme  Court  in  Scilley  declined  to  find  that  the 
legislative  act  at  issue  ratified  the  unlawful  formation 
of  an  irrigation  district  due  to  the  negative  effect 
ratification  would  have  on  the  property  rights  of  the 
protesting  property  owner. 

Legislative  ratification  has  been  pursued  and  upheld  by 
several  jurisdictions.  In  Massachusetts  Municipal 
Wholesale  Elec.  Co.  v.  State  of  Vermont.  639  A. 2d  995  (Vt. 
1994)  ,  the  Vermont  Supreme  Court  addressed  the  validity  of 
ratification  by  the  Vermont  Legislature  of  void  and  ultra 
vires  contracts  executed  between  five  Vermont 
municipalities  and  two  Vermont  electric  cooperatives  with 
a  regional  supplier  of  electric  power  capacity.23  The 
Court  upheld  the  ratification  noting  that  the  legislature 
could  have  lawfully  entered  into  contracts  with  the 
supplier  or  authorized  municipalities  to  enter  such- 
agreements.  The  Court  relied  upon  prior  decisions 
upholding  legislative  ratification  in  Connecticut  and  a 


23  During  the  oil  embargo  of  the  mid-1970s  the  municipalities 
and  cooperatives,  on  behalf  of  Vermont  consumers,  had  contracted 
with  the  supplier  for  electrical  capacity  from  planned  power 
facilities.  The  contracts  obligated  the  municipalities  to  pay  for 
debt  and  delegated  all  decisionmaking  authority  for  incurring  debt 
to  the  supplier.  The  Vermont  Supreme  Court  struck  down  the 
contracts  as  void  as  an  impermissible  delegation  of  legislative 
power.  Vermont  Department  of  Public  Service  v,  Massachusetts 
Municipal  Wholesale  Elec.  Co..  558  A. 2d  215  (Vt .  1988)  .  When  the 
projects  came  on  line,  market  conditions  had  changed  and  the 
facilities  were  a  potential  source  of  inexpensive  power  for  Vermont 
consumers.  Following  the  court's  declaration  of  the  unenforce¬ 
ability  of  the  contracts,  the  Vermont  Legislature  passed  a  statute 
that  validated,  ratified,  and  confirmed  the  unlawful  contracts. 
The  supplier  then  challenged  the  validity  of  the  legislative 
ratification . 
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federal  appeals  court  in  California.  New  Haven  Water  Co. 

_ City _ of  New  Haven,  40  A. 2d  763  (Conn.  1944)  (acts  of 

the  legislature  in  ratifying  void  water  contract  of  city 
were  proper,  since  the  legislature  had  the  power  to 
authorize  the  contract  in  the  first  instance  and 
ratification  did  not  violate  a  constitutional  provision) ; 
Los  Angeles  City  Water  Co.  v,  City  of  Los  Angelas.  88  F#. 
720  (Cir.  S.D.  Cal.  1898)  (Los  Angeles  was  authorized  to 
enter  water  agreement  and,  if  such  authority  did  not 
exist,  the  agreement  was  validated  by  the  ratifying  act  of 
the  California  legislature  of  1870). 

In  Louisiana,  contractors  maintaining  and  operating  the 
Louisiana  Superdome  were  provided  cost-plus  contracts  that 
violated  public  bid  and  public  contract  statutes.  The 
contracts  were  declared  unlawful  as  prohibited  by  law  and 
contrary  to  the  public  policy  of  the  state.  The  Louisiana 
legislature  then  passed  an  act  approving  and  ratifying  the 
un-l <3-wf ul  contracts.  Upon  challenge  the  Louisiana  Court  of 
Appeals  upheld  the  constitutionality  of  the  ratifying 
legislation.  Martin  v .  Louisiana  Stadium  &  Expo.  Dist . 
349  So.  2d  349  (La.  Ct .  App .  1977)  .  The  court  found  the 
legislation  was  not  a  special  law  and  within  the  authority 
of  the  legislature  but  noted  that,  if  the  prohibition 
S-U^-inst  cost-plus  contracts  and  the  provisions  requiring 
public  bids  were  incorporated  in  the  constitution,  a 
legislative  act  would  not  be  sufficient  to  circumvent  the 
constitutional  provisions: 

The  Legislature,  in  attempting  to  bail  a  public 
body  out  '  of  trouble,  can  only  do  what  is 
constitutionally  permissible. 

-Id •  at  359 .  The  curative  legislation  was  found  to  take  a 
specif ic  class  of  contracts  out  of  the  realm  of  prior 
legislation,  which  is  a  right  reserved  to  any  legislative 
body.  See  also  Eckert  v .  Peirotti.  553  A. 2d  114  (Pa. 
1989)  (municipal  corporation  may  ratify  contracts  that  are 
within  its  corporate  powers  and  made  by  its  officer 
without  authority  or  in  excess  of  their  authority) 

A  review  of  the  law  of  ratification  indicates  that  the 
following  principles  must  be  observed:  (1)  The  ratifying 
body  must  have  full  knowledge  of  the  material  facts 
surrounding  the  action  to  be  ratified;  (2)  the  act  to  be 
ratified  must  be  specifically  acknowledged  by  the 
ratifying  legislation;  (3)  the  ratifying  legislation  must 
be  sufficiently  general  to  avoid  infirmity  as  special 
legislation;  (4)  the  legislature  may  not  ratify  that  which 
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it  would  be  prohibited  from  performing  in  the  first 
instance  under  constitutional  provisions.24 


VI .  Summary  and  Recommendations 

The  Board  of  Regents  disposed  of  public  lands  over  a 
period  of  15  years  in  reliance  upon  their  constitutional 
authority  to  manage  and  control  the  Montana  University 
System.  The  Board  consistently  exercised  this  authority 
under  the  good  faith  belief  that  they  were  not  required  to 
observe  the  general  laws  of  Montana,  so  long  as  full 
market  value  was  received  for  the  lands  disposed.  The 
dispositions  were  conducted  without  the  involvement  of  the 
Land  Board  and  the  practice  was  not  questioned  by  either 
the  Land  Board  or  its  representatives. 

This  report  reaches  two  principal  conclusions: 

►  The  Board  of  Regents  did  not  comply  with 
constitutional  and  statutory  provisions  governing  the 
disposition  of  public  lands.  All  dispositions 
reviewed  are  subject  to  invalidation  as  being  ultra 
vires  and,  therefore,  void.  This  recognition  would 
extend  not  only  to  surface  estate  conveyances,  which 
were  discussed  in  the  Attorney  General's  February  20, 
1996  report,  but  to  all  Board  of  Regents'  conveyances 
of  estates  or  interests  in  public  lands,  including 
subsurface  estates,  oil  and  gas  leases,  other  leases, ■ 
and  right-of-way  easements. 

►  Ratification  by  the  legislature  is  possible  for  all 
dispositions  in  which  the  state  received  full  market 
value  or  lands  equal  in  area.  Ratification  by  the 
Land  Board  is  not  possible  for  two  reasons.  First, 
ultra  vires  contracts  may  only  be  ratified  by 
legislative  action.  Second,  the  Land  Board  does  not 
have  sole  authority  to  dispose  of  lands  no  longer 
used  by  an  institution  under  Mont.  Code  Ann. 


24  In  the  context  of  the  Board  of  Regents'  dispositions,  the 
legislature  would  be  prevented  from  lawfully  ratifying  any  contract 
which  was  formed  in  contravention  with  Montana  constitutional 
provisions.  The  article  X,  section  11  constitutional  provisions 
have  been  found  to  be  limitations  upon  the  power  of  disposal  by  the 
legislature.  Rider,  94  Mont,  at  309-11,  23  P.2d  at  264;  Newton  v. 
Weiler,  87  Mont.  164,  286  P.2d  133  (1930);  In  re  Beck's  Estate. 
44  Mont.  561,  121  P.  784  (1912). 
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§  77-2-302;  this  authority  is  contingent  on 

consultation  with  the  legislature. 

The  options  for  the  Land  Board  include  taking  no  action, 
j  udicially  seeking  to  invalidate  all  disposition  of 
interests  in  public  lands  by  the  Board  of  Regents,  and/or 
seeking  legislative  ratification  of  the  Regents'  actions 
to  the  extent  constitutionally  feasible.  It  is  the 
Attorney  General's  initial  belief,  given  the  equitable 
interests  of  the  dozens  of  individuals  and  corporations 
who  have  acquired  property  interests  from  the  Regents, 

that  the  third  option  ratification  of  the  contracts _ 

presents  the  most  appropriate  course  of  action. 
Ratification  would  extend  to  all  dispositions  of  interests 
in  any  public  lands,  including  sales,  exchanges,  leases, 
right-of-way  easements,  minerals,  and  oil  and  gas  leases! 

disposition  of  these  interests  to  a  university 
nonprofit  foundation  would  be  included. 


to  the  Land  Board' s  adopting  any  course  of  action, 
however,  the  Board  should  seek  a  response  from  the  Board 
of  Regents  and  other  interested  parties  concerning  the 
legal  issues  presented  in  this  report.  The  responses 
should  be  submitted  not  later  than  the  Land  Board' s  June 
17,  1996  meeting. 


The  Regents  should  also  be  requested  to  detail  the 
material  facts  of  all  conveyances  of  interests  in  public 
lands  - - i . e . ,  conveyances  other  than  those  discussed  in  the 
Attorney  General's  February  20  report --made  since  June  6, 
1972.  Such  information  is  essential  to  determining  the 
transactions  which  would  be  subject  to  legislative 
ratification.  The  Regents'  response  should  address 
specifically  the  basis  for  their  conclusion  thac  full 
market  value  was  received  in  each  transaction.  The 
response  should  be  submitted  by  the  Regents  not  later  than 
the  Land  Board's  July  15,  1996  meeting. 
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